1004 94 FEDERAL REPORTER.

WELSBACH LIGHT CO. v. REX INCANDESCENT LIGHT CO.
. {Cireult Court, S. D. New York. April 23, 1898.)

PATENTS —INCANDESCENT MANTLES FOR LIGHTS.
The Rawson. patent, No. 407,963, for improvements in incandescent
. mantles for gaslights, keld valid, and infnnged on motion for a preliminary
injunction.

- This. was a suit in equity by the. W.elsbach Light Company against
the Rex Incandescent Light Company for alleged infringement of a
patent for incandescent mantles. The cause was heard on a motion
for preliminary injunction.

- John R. Bennett, for the motion, :
~Louis Hicks, opposed ! '

LACOMBE, Circuit Judge. This is a suit to prevent infringement
of ‘the first claim of United States patent No. 407,963, dated July 30,
1889, to Rawson and another, for production of incandescent mantles.
’l‘hls patent was before Judge Townsend, and the claim sustained, in
the recent suit in this court of Same' Complamant v. Sunlight Incan-
descent ‘Co., 87 Fed. 221. It was'held that the invention covered by
the patent was a most meritorious one; that the patentees may. be
regarded as pioneers; that the patent shouId not be narrowly inter-
preted, ‘but should be so construed as to cover a broad range of
équlva,lents ; and that it did cover mantles coated “by dipping or im-
mérsing them in a solution composed chiefly of collodion, with the
addition of a small percentage of castor oil.” Under familiar prac-
tice, that decision will be followed here unless some peculiar circum-
stances are shown. No patent, no prior publication, no authority
not before Judge Townsend, is presented here. The proposition ad-
vanced upon the argument that no serious defense was made in the
earlier suit finds no support in the record, in the briefs, or in the
argument of counsel for the defendant in that case, a shorthand re-
port of which has been submitted on this motion. Four affidavits
(not properly verified for use in this action, but which may neverthe-
less be filed with the other papers) have been presented, asserting that
affiants know of the use of the patented method prior to the patentee’s
application. This is what usually ha,ppens after a patent has been
sustained at final hearing, and this court is slow to accept such ex
parte statements as sufficient to do away with the presumption aris-
ing from a decree at final hearing sustaining the patent. Infringe-
ment is sufficiently shown, Indeed, when the patent is broadly con-
strued, as Judge Townsend held it should be, it is hardly dlsputed.
Motion granted ,
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WELSBACH LIGHT CO. v, APOLLO INCANDESCENT GASLIGHT CO.
(Circuit Court, 8. D, New York. July 12, 1898.)

PATENTS—PRELIMINARY INJUNCTION—LAPSING OF F'OREIGN PATENT.

The question whether or not the granting of an American patent is im-
proper where a foreign patent for the same invention has lapsed between
the application for and the granting of the American patent is of so doubt-
ful a character, under the decisions of the supreme court, that it should not
be decided on a motion for preliminary injunction, and such motion should
accordingly be denied.

This was a suit in equity by the Welsbach Light Company against
the Apolle Incandescent Gaslight Company for alleged infringement
of letters patent No. 407,963, granted July 30, 1889, to F. W. & W. 8,
Rawson, for improvements in incandescent mantles for lights. The
cause was heard on a motion for preliminary injunction.

John R. Bennett and Joseph H. Choate, for the motion,
Edmund Wetmore, opposed.

LACOMBE, Circuit Judge. TUpon this application the question is
raised whether or not, by reason of the circumstance that a prior for-
eign patent for the same invention lapsed subsequent to the applica-
tion, but before the issue of the United States patent, such United
States patent was improperly issued. Under decisions of the su-
preme court there is so much doubt as to the correct answer to this
question that it should not be decided upon preliminary motion, but
upon final hearing, so that the party who may be defeated upon ap-
peal may be in a position to apply to that court for a certiorari, should
it be so advised. Motion denied.

WELSBACH LIGHT CO. v. REX INCANDESCENT LIGHT CO. .
(Circuit Court, 8. D. New York. Awugust 1, 1898.)

PATENTS—PRELIMINARY INJUNCTION.

The fact that a prior foreign patent lapsed between the date of the
application and the date of issuance of the American patent renders the
latter of sucb doubtful validity that a preliminary injunction thereon should
not be continued.

This was a suit in equity by the Welsbach Light Company against
the Rex Incandescent Light Company for alleged infringement of let-
ters patent No. 407,963, issued July 30, 1889, to F. W. & W. 8. Raw-
son, for improvements in incandescent mantles for lights. A pre-
liminary injunction was heretofore granted. See 94 Fed. 1004.
The defendant now moves to vacate said preliminary injunction on
the ground that a French patent for the same invention had lapsed
between the date of the application for the patent in suit and the
date of its issuance.

- Louis Hicks, for the motion,
John R. Bennett, opposed,



