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ever: the company cannot repudiate the fraud of its agent, and thus escape the
obligations of a contract consummated thereby, merely because Kister agcepted.
in good faith the act of the agent without examination.”

“Plaintiff had a right to rely upon the assumption that his policy would be
in accordance with the terms of his oral application. If the defendant desired:
to make it anything different, it should, in order to make it binding upon plain- -
tiff, under the authorities in this state, have called his attention to those clauses
which differed from the oral application.” Gristock v. Insurance Co., 87 Mich.
428, 49 N. W, 634; Beunett v. Insurance Co., 106 N. Y. 243, 12 N. E. 609.

Upon the law as stated, and a review of the evidence, it is clear
that questions of fact were presented which should have been sub-
mitted to the jury. The judgment of the circuit court is therefore
reversed, and the cause remanded, with instructions to grant a

new trial.

In re ARNOLD.
(District Court, D. Kentucky. June 8, 1809.)

BANERUPTCY—DISSOLUTION OF LIENS—“PERMITTING” ATTACHMENT.

Under Bankruptey Act 1898, § 67¢, providing that an attachment in a suit
begun within four months before the filing of a petition in bankruptcy
against the defendant shall be dissolved by the adjudication in bankruptey
“if it appears that said lien was obtained and permitted while the defend-
ant was insolvent and that its existence and enforcement will work a pref-
erence,” the defendant ‘‘permits” the creditor to obtain such lien if he
suffers grounds for an attachment to arise, and does not in good faith
prevent or resist the creditor’s proceedings; and it is not necessary that
there should have been, on the part of the defendant, any positive act of
consent or assistance in its procurement.

In Bankruptcy. On review of ruling of referee in bankruptcy.

‘William Marble, for claimant.
‘Ward Headly, for bankrupt.

EVANS, District Judge. In this case the voluntary petition was
filed on the 24th day of February, 1899, and the petitioner was ad-
judicated a bankrupt on the 4th day of March thereafter. At the
first meeting of creditors, on the 16th day of March, Phil. Foerg filed
a claim for $766.66, which he had proved as a preferred claim, upon
the ground that it was made such by a lien which had been created
by the levy of an attachment from the state court, obtained on the
17th of Febtruary, 1899. This being within four months before the
adjudication in bankruptcy, other creditors resisted Foerg’s claim to
priority; amnd, the matter coming up before the referee, he decided
against Foerg’s claim of preference based upon the lien under his
attachment, and held that he was entitled only to participate in the
assets of the bankrupt as an ordinary creditor. From this ruling
of the referee, Foerg has prosecuted a petition for a review. The
facts do not fully appear from the report of the referee, but in the
brief filed in the behalf of Foerg this statement is made, namely

“It is admitted by Foerg, the creditor, that his suit in the state court was
commenced, and his attachment was obtained by him and levied, within four
months before the filing of the petition in bankruptcy, and also that the attach-

ment was obtained while the defendant was insolvent, and that its ex1stence
and enforcement will work a preference.”
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Clause c of section 67 of the bankrupt act, so far a8 the same need
be comsidered on this hearing, is as follows:

“A llen created by or obtained in or pursuant to any suit or proceeding at
law or in equity, including an attachment upon mesne process or a judgment by
confeésion, which 'was begun against 4 person within four months before the
filing of ‘a petition in bankruptcy by or against such person shall be dissolved
by the ﬁdjudieatlon of such person to be a bankrupt if it -appears that said lien
was obtained-and permitted while the defendant was insolvent and that its
existence and.enforcement will work a preference.”

The attachment having been levied within four months next pre-
ceding the adjudication in bankruptcy, the lien claimed by the cred-
itor as having been thereby secured was dissolved, unless a proper
construction of the clause of the bankruptcy law just quoted otherwise
requires. As shown, it is admitted that the bankrupt was insolvent
when the lien was obtained, and that its existence will work a pref-
erence; but it is contended on behalf of the creditor that the lien
must not only have been' obtained, but that it must have been “per-
mitted” by the bankrupt, by some positive act of consent or assist-
ance in its:procurement, in order to work that result. The court does
not so understand the law, but is of opinion that the word “permit-
ted,” in the section quoted, must be considered 'as synonymous with
“suffered.” The bankrupt “permitted” the lien to be obtained when,
by not paying the debt, and otherwise, he suffered or allowed or ‘per-
mitted the ‘grounds for the attachment. to arise; and when he did not
in good faith prevent, or at least resist, the effort of the creditor to
obtain the lien by means of the attachment A8 it'is admitted that
the bankrupt was insolvent at the time the lien was obtained, and
that. the result of the existence.of the lien would be a preference to
Foerg, the views of the referee were correct, and his ruling is ap-
proved. ' : .
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' UNITED: STATES v.'  REISINGER.
(cimum Court of Appeals, Second, Cireuit, May 25 1899) '
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Gus'roms DUTIES-!-CLASSIFIGATION‘—STICK;S OF CARBON

Carbon sticks, 36 inches long, intended. for ultimate use in eIectr,ic light-

" ing, but Which require to be cut’into suitable lenigths, the ends of which

‘' 'must Be-pofited or ground, before 'the)y can ‘be $o used, 'aré dutiable under

i paragraph 97 'of the tariffiact lof 1897, a8:articles or wares composed; wholly

i:l of ‘carbon;.dot. gpecially: provided. tor, and not under. paragraph 98, as car-

i bons for electrie lighting, ; . ..

Appeal from the CII‘CIII'E Court of t’he United States for the South-
‘ern Distri ct of New ‘York.' '

This ‘causé c¢onies here’ upon appeal from a decaslon of the clrcult
court, Southein district"of New York, reversing 4 decision of the
board of general apprausers, which reversed a’ flecigion of the col-
lector of thé port of New York touching the assessment of duty
‘upon certain imported. merchandlse. The facts appear in the opin-
iom. L o
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