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the court, while maintaining the right of congress at any time
prior: to the definite location to withdraw the granted lands and
bestow them in aid of another road, answered the argument that
such a construction might operate to defeat the entire grant by
referring to the presumption that congress “acted and would act
in good faith,” and without intent to deplete the grant by subse-
quent legislation, or, in other words, declared that, while congress
had the power to deplete the grant, it might be relied upon not
to exercise the power. But can any such presumption arise in
favor of the protection of a land grant as against the entry of in-
dividual settlers under the homestead and preemption laws?
May they be relied upon to act in good faith, and with due regard
for the rights of the railroad company and the intention of con-
gress? ‘In the sentence above quoted from the opinion in Menotti
v. Dillon, “That order took these lands out of ‘the' pubhc domain,
as between the railroad. company and individuals,” is contained,

in brief, the rule of law which is established by the decisions, and
by Wthh the present question should be governed. Lands so
withdrawn are reserved froem settlement by pre-emptors. So far as
the settler is concerned, they are no longer within the public domain,.
or, as was said in Northern Pac. R. Co. v. Mugser-Sauntry L. L. &
Mfg. Co., “The act of the secretary was, in effect, a reservation.”
These utterances of the supreme court, which are subsequent in
time to.the decision in the Sanders Case, ma.mfest the purpose of the
court to-adhere to its settled definition of the office and effect of a
withdrawal,—a definition which can. have but one meaning. If such
is the true construction of the grant, a pre-emption entry, the initial
step of which was taken subsequent to the withdrawal, cannot ava,ﬂv,
to except the 1and from the grant oo T
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INJURY TO: EMPLOYE—CONTRIBUTORY NEGLIGENCE

Plaintiff had been for years foreman of track repalrs on the tracks in
the yards.of the defendant railroad.company, and: was. fam;har with the
~course of business in.switching- in, the yards. He knew. that when an
engine of the defendant went westward beyond a certain point on a cer-

. tain track it must return on another track. He knew that an engine
had gout upon the’ first-named track; and must shortly teturn upon -the

* other. -\ He''glanced at the switches; and thought he:saw that the track
was: closed and:. walked between the tracks, and turned. to cross on the
return track, when he was struck.by the engine: He did not look, on
the assum;gstjon that the engine was not coming, because lie had heard no

' sxgnal of 1 approach E eld that he was guilty of contributory neghgence
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In Error to the Clrcmt Court of the Umted Sta.tes for the Northern
District of New York.

The defendant in error, hereinaftet cailed the: “plaintiff,” brought an action
at law, subsequéntly removed to the Uhited States circuit court for the North-
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erh distrlct of New York, against the Grand Trunk Railway Company of Can-
ada, hereinafter called the ‘“defendant,” to obtain damages for an injury al-
leged to have been suffered by its negligence.” A verdict for $14,500 was ren-
dered for the plaintiff, upon which judgment was entered, and this writ of
error was brought to review the judgment.

George F. Brownell, for plaintiff in error.
George Raines, for defendant in error.

Before LACOMBE and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. The injury occurred about half past
11 o’clock in the forenoon of May 4, 1892, upon a clear day, at the
railroad yards of the New York Central Rallroad Company, at Sus-
pension Bridge, N. Y. The plaintiff was then about 36 years old,
began railroad work in December, 1875, had been continuously in
the employment of the New York Central Company, with the ex-
ception of a year and four months, and was a foreman of track re-
pairs upon its tracks at Suspension Bridge, from May 8, 1890, until
the accident. The main tracks of the New York Central are south
of the Suspension Bridge station. Tracks Nos. 1 and 2 are north
of the station, and extend thence easterly to the New York Central
freight yard. Track No. 8 is a stub track, ending at the northerly
end of the station. These three tracks run westerly, converge at a
point where there are two switches, about 600 feet west of the
station, known in the case as “A,” and become one track which con-
tinues Westerly towards the Suspension Bridge. Tracks 1 and 2 are
used by the defendant for carrying its freight and passengers into
Canada. No. 3 is used by the New York Central road generally.
Loaded freight cars destined for the Grand Trunk road are placed
in the freight yard east of the station, are brought down by the
switching engines of that road, and usually placed upon No. 1, and
the train, when made up, is hauled vpon that track beyond the
switches to the defendant’s Suspension Bridge connections. The en-
gine returns, is switched at A to No. 2, comes back to a point east
of the station, and a switch is turned to enable it to pass upon No.
1 again. When the switching engine is about to return from the
bridge, the switchman opens the switch at A to permit it to pass as
a matter of course, and without previous notice, upon No. 2, or, if
the switchman is not at that point, a signal of two whistles is given
from the engine to recall him. This yard and these tracks are con-
stantly being used for switching purposes, and the plaintiff was fa-
miliar with the course of business, and knew, when he saw a switch-
ing engine going westward on track No. 1 beyond the switches, that
it would soon return on track No. 2. On the morning in quesﬁon
the conductor of engine 449 found among his freight in the New
York Central yards two cars for the Erie road. They were placed
next the engine, and the train was pulled to the depot, and stopped
on track No. 1. The two Erie cars were cut out, sent down on
track No. 1, and delivered to the Erie yard by engine 449. The en-
gine came back as usual to the switch, was switched to No. 2, and
continued upon that track until the accident happened, 193 feet east
of the switch points.- The switch was opened by the switch tender
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from his own knowledge of the necessity for doing 8o, and without a
call by whistle,

The plaintiff testifies that he saw engine 449 when it pulled the
train from the freight yard upon track No. 1, that it was cut off,
moved away from the train, and was at the sw1tch A, and was mov-
ing westward beyond the switch. He thought that no cars were
attached to it. He was, at that time, overseeing the unloading
of some ties at a point on the main tracks about 60-feet south of
the Diamond crossing, which is about 40 feet west of A. He testifies
that he then went over fo the frogs near A, and examined those on
No. 2, to see whether they were in good order; saw what one of
his workmen, named Stahl, was doing, who was working a few feet
east of the crossing at the switches A, and who was about opposite
the plaintiff on the other side of the track. He then walked down be-
tween tracks 1 and 2 a space of about 74 feet wide, and spoke to a
workman named Smith; then walked beyond him about 50 or 60
feet, to speak to his men, who were loading iron on track 3; was
going to step across track 2, and had just placed one foot over the
rail, when he was struck by engine 449. He says that he was listen-
ing for a signal, heard no bell, had not looked back to see whether
the engine was returning, paid no attention to it after he saw it move
westerly, that when he was looking at Stahl he noticed the condition
of the switches, and saw that the switch for No. 1 was open
and for No. 2 was closed.. He says that the accident might have been
six or seven minutes, or a little more than that, after he noticed
the condition of the switch. He received very severe injuries. His
leg was crushied; was necessarily amputated The result of his other
injuries is probably permanent. His earning capamty is pretty much
destroyed and, if he wag entitled to a judgment in his favor, the
injury Justlﬁed the amount of the verdict.

It was apparent that the defendant was not in fault for not seeing
and attempting to avoid.him when he was upon the track, for he
had only placed one foot over the rail when he was struck. When
the evidence was closed, the two points upon which the plaintiff
relied in order to establish the negligence of the defendant, were an
unusual rate of speed of the engine after it passed upon track No.
2, or that it proceeded without ringing the bell. The state of the
evidence required that the question of negligence should be submit-
ted to the jury, which the trial judge did substantially as follows:

‘“The testimony is so clear that the engine came, and, track No. 2 being open,
proceeded, as it customarily did, that it seems to me the only matter which
requires your serious consideration upon this branch of the case is whether
the engine, after it passed upon track No. 2, proceeded at an undue rate of
speed, or proceeded without ringing the bell. In the first place, what was
the customary rate of speed, and what was the practice in respect to ringing
the bell? I shall not dwell upon the evidence. It has been suggested—and the
suggestlon is entitled to consideration—that all the men in charge of this en-
gine testify that the bell was being rung, and that the engine was 'moving at
a very moderate rate of speed, and it is competent for you to infer from their
conduct of the engine as théy would have us believe it was upon this occasion,
and the other testimony in the case, what the ordinary praetice was. If you
find that their testimony is not reliable, that they were not in observance of
the ordinary practice, that they were running the engine at an unusual rate
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of speed, and were not ringing the bell, then you can find the plaintiff has es-
tablished his case, so far as it rests upon the negligence of the defendant. If,
on the other hand, you find that on this occasion the defendant, through its
employés, observed the precautions which were usually adopted, running the
engine at the usual rate of speed, ringing the bell, as they testify they did.
then the plaintiff must fail, because he will not have succeeded in establishing
that the defendant was guilty of negligence.”

The verdict of the jury establishes the fact that they found the
issue for the plaintiff.

The remaining vital question in the case is whether the conduct
of the plaintiff so palpably showed contributory negligence that the
judge should, in accordance with the request of the defendant, have
taken the case from the jury. He did submit it to them under a
charge manifestly in favor of the defendant, but permitting a ver-
dict in favor of the plaintiff. His charge upon that subject was, in
substance, as follows:

“Then we pass to the question of contributory negligence. And you are to
bring the judgment and observation of intelligent men to the consideration of
the particular circumstances of the case. If it is true that the plaintiff sup-
posed that the switch on No. 2 was not open; if it is true that, going only the
distance that he did,—190 or 200 feet,—he would have heard a signal made by
the approaching engine to the switchman; if it is true that, not hearing this
signal, believing the switch to be closed, and not hearing the ringing of the
engine bell, because none was rung, he stepped upon the track,—you may find
that that was not an act of negligence on his part, but that under the same
circumstances a man of ordinary care and prudence would have done the same
thing. Yet you are not to lose sight of the consideration which has often been
enforced by the courts, and is the law, that it is the duty of every person,
when crossing a railroad track, or when approaching any perilous place, to
exercise the faculties which his Creator has given him for his preservation
and protection; to exercise all his faculties, including his eyes and ears. Were
the circumstances in this case such as to-justify a man, in the exercise of ordi-
nary prudence, in not turning about to see whether the train was approach-
ing? Were the circumstances such that he could rely upon hearing the ap-
proach of an engine?”’

He also said that, if the plaintiff had turned about, and looked
behind him, before stepping upon the track, he could have seen
the approaching locomotive. If contributory negligence was estab-
lished beyond question, it was so established by the testimony of the
plaintiff in connection with the uncontroverted facts, and the case
could not have been taken from the jury except upon the ground
that, regarding his entire testimony as true, the facts as admitted
by him permitted no escape from contributory negligence on his
part. The uncontroverted facts were that the scene of the accident
was a railroad yard, in which switching engines were constantly in
operation; that the course of business for such engines upon tracks
1 and 2 was uniform, and well known by the plaintiff, who was in
an important position, and thoroughly trained in the work of the
yard, and who knew that when an engine went westward beyond the
switches at A it must return upon track 2. His conduct was based,
according to his testimony, upon the facts that he had seen that
track No. 2 was closed, that until it was open no engine could reap-
pear upon it, that he should hear a signal by bell telling that the
engine had reappeared, and that he listened, as he walked, for that
purpose. It is admitted that he did not otherwise watch for the
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return:of the engine, or look- to see whether it was coming. The
question, then, is, can a Jury be permitted to say that his attempt
to cross No. 2 Was in: view of 'this state of facts, ‘not an act of negli-
gence, but ]ustlﬁable as.an aqt of ordinary . prudence? The ques-
tion of neglwence is ordmarlly one of fact, and, being such, is to be
submitted. to the Jury for their ultimate determmatlon “The ques-
tion of negligence is ome of law for the court: only where the facts are-
such that all reasonable men must draw the same conclusion from
them, or, in other words, a case should not be withdrawn from the
]ury unless the conclusmn follows, as a matter of law, that no re-
covery c¢an be had upon any view “which can be properly tiken of the
facts the evidence tends to establish.” ~Gardner v. Railroad Co., 150
U. 8. 349, 14 Sup. Ct. 140; Elliott v. Railway Co 150 U. 8. 245 14
Sup Ct. 85 Railroad Co. v McDonald, 152 U. 8.'262, 14 Sup. "Ct.
619; and authomtles there cited.

W]nle there is no supremacy in the rights of owners of railroads
operated by. steam over the rights of individnals who are also lawfully
using the same roadway, yet the dangers from this means of trans-
portatmn are manifest, while its use has.become a nece:s1ty, and
it is therefore simply prudent for the passer-by to exercise the caution
which experience has shown fo be needful.  An ordinary and almost
instinctive exercise of that caution is an endeavor to ‘determine by
eyesight, rather than by surmise, whether danger is at. hand. Tt has,
therefore, becoine a requiremient, as a general rule, that a person of
mature years, and in ‘the’ posseSSmn of his faculties, who is about to
crosg. a railroad. track over which steam engines are known to be in
constant use, must necemarlly use the precauntions against danger
which his eyes and ears and powers of observation provide. This
is not 4 statufory rule, and there are probably cases in which such
a compulsory regulation is not applicable, and in which other cir-
cumstances exist which control its reasonableness; as, for instance
when' the injured person, confused by the neghrrence of the railroad
officers, has made a mistake in his means of remedy. Elliott v.
Rallway Co., supra. It is, however, in ordinary cases, a command
of common prudence recogmzed by Teasonable men, is relterated by
courts, and should not be frittered away by juries. The language
of the supreme court, especially when directed to the duty of rail-
road employés to av01d carelessness in the crossing of tracks, has
been clear and definite. Upon the general subject of carelessness
by a foot passenger when called upon to cross a railroad track, Mr.
Justice Field said in Railroad Co. v. Houston, 95 U. 8. 697,—a case
of injury which resulted in ‘death,—as follows:

“The fallure ‘of the engineer to sound the whistle or ring the Dell, if such
were the fact, did not relievé the deceased from the necessity of taking ordi-
nary precautions for her safety. Negligence of the company’s employés in
these particulars ‘was no excuse for negligence on her part. She was bound
to listen and to look, before attempting to cross the railroad track, in order to
avoid an approaching train; and not to walk carelessly into the place of pos-
sible danger. Had she used her senses, she could not have failed both to hear
and to see the train which Was coming. - If she omitted to use them, and
walked thoughtlessly upon.ithe track, she was guilty of culpable negligence,

and so far contributed to her.injuries as to deprive her of any right to complain
of others.”



