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, "From the earliest historical period the contract of the sailor has been
as an exceptional one, and. involving to a certaIn extent the surrender of hie
personal lJberty during the lJfe of the contract. Indeed, the business of navi-
gation could scarCely be carried on without .some guaranty, beyond the ordinary
civil remedies upon contract, that the sailOl"will not de-sert the ship at a critical
moment,or leave her at some place where seam¢b are Impossible to be obtained,
.-'Cas' Molloy,forclbly expresses it, 'to rot in her neglected brine.' Such desertion
Plight Itllvolve a long delay of the vessel:while the, master Is seeking another
crew, an abandonment ·ofthe .voyage, an,<l in. some cases the safety of the ship
itself., Hence the laws of nearly all maritime nations have made provision for
l;Iecuring ·the personal attendance of the crew on board, and for their criminal
punishment for desertion.or absence without leave during the life of the ship-
ping articles."

A seaman aboard ship is bound t() perform such services as may
be requirell. of him in th,elipe of his emplo;yment. He cannot hold
back and refuse prompt obedience because he may deem the appli-
ances fault;y or unsafe. Masters'of ships exercise large powers, and
they ma;y legally compel obedience to orders. A seaman necessaril;y
surrendersD;luch of his personal liberty and freedom of action, and
qe isnever.at liberty, like the landsman, to quit or make much objec-
tion to the circumstances surrounding the work -commanded. In
Johnson v.,Johansen, supra, which 'V$ a case in many respects simi·
lar to the one in hand, in answer to the same objection as the one
now made, tb,is ,court said:, '
"It may be, as urged so strongly by the appellant, that the libelant received

these appliances and proceeded to use them without objection; but, if this be so,
it must be considered that on board ship a sailor is not expected to, nor, as for
that matter, permitted, before executing an order, to question the propriety of
the order, or the sufilciency of the materials furnished."

The remaining assignment of error is that the damages allowed by
the district court are excessive. Oonsidering the very serious injury

by. the appellant, in the breaking of both bones in the leg,
his ph;ysical suffering, and the neglect he received from the hanili3
of the officers of ,the boat, and the undisputed fact that the libelant
is permanentl;y: injured, and greatl;y damaged in his earning capacity,
we are not disposed to disturb the amount allowed by the district
court. No case is made for the division of damages because of con-
tributary. negligence. The decree appealed from is affirmed..

LEARNED et aI. v. BROWN et al.

RUMBLE et al. v. 8..-\.ME.

"

(Circuit Court of Appeals, Fifth Circuit. May 31, 1899.)

No. 814.
1: MARITIME LIENS-SUPPLIES FURNISHED IN HOME PORT.
. 'Vhere a V"1ssel is. owned. by resident Citizens of a state, and her head-
quarters are at a port therein, such place must be treated as her home port.

. al).d no lien is given by theIFeneral maritime, for supplies furnished at

. '.such port, which are presutried to have been furnished on the credit of. the
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owners, and any lIens asserted for such supplIes must rest upon the laws
. of the state.1 •

2. SAlliE-UNDER STATUTES OF LOUISIANA-PRESCRIPTION.
Under the statute of Louisiana relating to liens or privileges against ves-

sels (Code 1870, art. 3237), as construed by the courts of the state, a vessel
owned in the state, and trading in its waters, is not considered as making
voyages, within the meaning of that article. and the privileges granted
thereby may be asserted at time within six months, without regard to
the number of trips made by the vessel during that time.2

3. SAME-LIEN FOlt}10NEY ADVANCED.
The statute of Louisiana grants no lien for money advanced to the mas-

ter or owners of a vessel in the home port, no matter for what purpose.
4. SAME-WAIVER OF LIEN.

Parties who have united in a libel of intervention against a vessel do not
waive their right to a lien by withdrawing such libel and filing separate
libels. 3

5. SAME-LIEN BY PART OWNER.
The statute of Louisiana does not authorize a part owner of a vessel to

assert a lien against it for wages due him, as against creditors of the vcllsel.
6. SAME-PREMIUMS FOR INSURANCE.

There is no lien on a vessel, either under the general maritime law or un-
der the Code of Louisiana, for premiums due on insurance policies taken
for the benefit of the owners, and fl'om which lienholders would receive no
benefit in case of loss.

7. ADMIRALTy-FuRNITURE OF VESSEl,.
Where a dealer in musical instruments piaced a piano on a steamer as

an advertisement, under a verbal agreement with the captain under which
it could be removed at any time, at the option of either party, such piano
remained the property of the dealer, and did not become any part of the
furniture of the vessel, so as to pass under a mortgage of the vessel and
her apparel and furniture; nor did it pass under a sale of the vessel in ad-
miralty as a part of her property, it having been removed by leave of court
after her seizure, but before the sale.

Appeal from the District Court of the "C'nited States for the East-
ern District of Louisiana.
From April, 1898, to the 22d day of September, 1898, the steamboat Liberty,

owned by tV. P. Aucoin and J. P. resilIent citizens of the state of
LOUisiana, with headquarters at Xcw Orleans, was running in the Bayou
Lafourche trade, making frequent short trips, wholly within the state of Louisi-
ana. On the last-mentioned date she was seized on an admiralty warrant
under a libel filed by a seaman for wages. On the 24th day of October, 1898,
the Liberty, her tackle, apparel, engines, furniture, etc., were sold under an
order of the court, and realized the sum of $2.600. During the time the Lib-
erty was running in the Lafourche trade, her owners incurred many debts
on her account, and numerous creditors intervened in the district court, claim-
ing to have advanced money, provisions, supplies, etc., to said steamboat, and
asserting, on account thereof, a lien and privilege. under the laws of Lou-
isiana. After much evidence, and a report by the commissioner, the district
court made a decree of distribution as follows:
"This cause came on this day for confirmation of the tableau of distribu-

tion, filed by the commissioner, in conformity to the decree herein entered,
and, no opposition having been made thereto, it is ordered, adjudged, and de-
creed that said tableau be, and the same is herehy, approved and confirmed,

1 As to maritime liens for supplies and services, see note to The George Du-
mois, 15 C. C. A. 679.

2 As to maritime liens under state statutes, see note to The Electron, 21 O. C.
A.21.

3 As to waiver and extinguishment of maritime liens generally, see note to
The Nebraska, 17 C. C. A. 102.
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uqd the proceeds llerein in the registry of the court be. distributed aCC.<;lrd-
ingly, to wit: .. . . . . '. . '..

Gross deposited in registry.; •. '•••• ; .••••..•.•'••••••• i$2,600 00
Amoilllt' pli1d under orderof court tit'October 28, 1898,to . '
marshal for keepers" fees and cost of pumping.: .. ; . .. $102 50

A:mount paid tomariners under decree of December 10,'
1898, ,lor wages. : :; ; .. . .. .. .. .. .. .. . 576 46

Balance now in registry '...•'. $1,921 04
From whIch is to be paid: .

Clerk's 'costs, , H •••••••••••' ;'. • • • • • •• $ 8950
Registrar's fee, $2,600 at 1 per cent " .. . .. 26 00
Marshal's costs ;'. ;:.. 148 80
Proctor's:docket fee to H. W. Robinson;; , .. , '.. 1000
Proctor's dep. fees to H. W. Robinson. ....••• 75 00
Commissioner for report and tableau..... .. . .......••.• 00
Stenographer '••• '••..•••. ' i ., ••••.••••••• " • ·3,82 ,60

80600

24250

B/tlance, , ' '..• .,i·•..• ·$1;114 14
Claims to be pajd by preference:

,(1) To J. P., McElroy, wllges as clerk ....;.•......•...• " $1,12 50
(2) To C. A. Healy, as subrogee.•..•.............. '," ).30 00

./.. ' , : ,', ' :' . , :'. I' ;
Balance to be distributed ,pro rata, as follows, to wit: , ' "

. ' .• :Names. . . .' To Receive.
SamuelS. .•.•• •••.••.•••••:., •.•. , ......•...•.•• ,$463 21
lSamuel S. Brown, "i •••" "'," 1214
La. (JQnstructlon & Imp. Co. .. .. .. .. . • •. .. .. .. . . .. .. • 7 55
M. G. T. Stemple ..·.................••.:.• " .. .... ..••• 4 44
Ins. Co. of North America........................... 23 70
St. Paul' Fire & Marine Ins. Co , ..•. ,.' •. • . . .. .•• ,23 70
Greenw'ich Ins. COHH H.' "HH,,' "'23 70
Providence Washington Ins. Co... .. .. .. .. .. ...... 23 70
Ins. Co. Of. America. • . • . . . . • • . . . . . . . •• . . . . . . • • 14 30
Y. Waller ',' . . . • . . . . . . . . • • 8 40
Donaldsonv!1le Fdy. & Mach. Co :. .. .•.. .. ..••• 16 90
J. P.· Hogan ',' .• •..••..•• 7 50
Salmen Brick & LlUIlber Co ','" " 20 70
A. E. !;IotaI'd....................................... 31 00
Newman & Spranley Co., Ltd......................... 19 70
M. D. Lagan H H..................... 1140
A. S. Daniels"·H " H H .. .. .. • .. .. .. .. • .. .. 62 95
Estate Alfred ,Tufts '" .,. .. .. .. .. .. 17 08
PaulD'Berete H H· , HH .. :. 4217
C. Wi ,Ward.•..... ; ; . . . . . . • 3 00
Geo. Boning •••••... . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . • 22 50
John Laskey ,.............. . . . . • . • 4 20
Wid; A. Ferrl;lndez.................................... 320
William ,Thomson 60
James Cummings.................... ...............• 60
George Clevis ".o' ••• • • • • • • • • • • 60
W. Thomas ....•..................................• 60

60

$870 14
W. P. 'Aucoin for 1 da;y's witness fee , 1 50

$ 871 64

$871 64 $ 871 64
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"It Is further ordered that the piano claimed by the Medlne :.\Iuslc Company,
marked 'Schubert No. 19,014,' as per the claim of said company herein, be
restored to them, and the bond furnished by it for the release thereof canceled,
and the surety thereon released."
From this decree R. F. Learned, S. E. Rumble, and T. V. 'Vensel, mortgage

creditors of the steamboat Liberty, and interveners for remnants, appealed
to this court, assigning errors, as follows: "(1) That inasmuch as the
steamboat Liberty is owned by residents of the state of IA>uisiana domiciled
in the city of New Orleans, in said state, no lien or privilege attaches to said
vessel, or against the proceeds thereof, in favor of domestic material and
supply men, for materials, supplies, and money furnished said steamboat,
excepting such privilege as is .allowed by the statute of said state. Hence
the court erred in decreeing in favor of the material and supply men (each
and everyone of whom is named in the judgment passed in this cause in their
respective favor) for and on account of materials, supplies, and money furnished
Haid steamboat on voyage and voyages prior to the last voyage of said steam-
boat. (2) That the court erred in allowing the claim of Samuel S. Brown for
thirty dollars towage and one thousand one hundred and forty dollars for coal
,mpplied, because said services and supplies were rendered and furnished upon
the credit of the owners of said steamboat Liberty, and not upon the credit
of said vessel, and were not rendered for, or on, or in aid of, the last voyage.
(3) That the court erred in allowing judgment in favor of C. A. Healy, because

said C. A. Healy did not furnish money under such circumstances or con-
ditions sufficient to create a lien and privilege therefor on said steamboat; sec-
ond, that no subrogation occurred in favor of said C. A. Healy for and on
account of the money paid out by him; third, that said C. A. Healy did not
furnish any money for the necessities of said steamboat for, on, or during its
last voyage. (4) That the court erred in decreeing in favor,of M. D. Lagan,
A. S. Daniels, estate of Alfred Tufts, Paul D'Herete, C. W. 'Ward, George Bon-
ing, and John Laskey because-First, said interveners waived their lien and
privilege, if any they had, upon said steamboat Liberty, by voluntarily re-
leasing the seizure they caused to be effected in this cause; and, second, be-
cause the price of the materials and supplies decreed for in favor of said
interveners was not on account of materials and supplies furnished during
or for the necessities of the last voyage of said steamboat. (5) That the
court erred in decreeing in favor of J. P. McElroy wages as clerk, said J. P.
McElroy being a part owner of said steamb<Jat during the time such services
were rendered. (6) That the C()urt erred in awarding to the Medine Music
C()mpany the piano tak.en off of said steamboat Liberty under order of court,
and erred in entering decree for cancellation of the .bond furnished by said
company binding themselves to returnsaid piano or the sum of two hundred
and fifty dollars (ifs admitted value), as the court mIght direct, as said piano
was a part ()f the furniture of said boat, and. if the purchasers'of said ooart
did not acquire the ownership of said piano at the n;arshal's sale in this. case.
then these petitioners, together with the other. creditors, of said vessel,
entitled to said planol or the value thereof, for payment of their claims .anddemands against said. steamboat. (7) '1'he court erred' in decreeing in favor
of the following named. insurance rompanies, to wit. Insurance Company ()f
Korth America, St. Paul Fire &. Marine Insurance Company, Greenwich In-
surance Oompany, Providence Washington Insurance Company, Insurallce
Company of North America, because the insurance written by said respecti:ve
underwriters was for the sole and exclusive benefit and use of the owners of
the steamboat Liberty, and, further, because no lien and privilege exists in
favor of said companies, or in favor of any of them, on the said steamboat,
or against the prOCeeds thereof, for ()r on l).ccount of. anything. (8) That the
court erred In declining to. decree in favor of petitioners, appellants herein,
who were petitioners f()r surplus remaining after payment of all liens and
claims of prior rank to their mortgage; that, after payment of such liens and
claims, a surplus shoultlexist which was disbursed among interveners, who
were and are without lien and privilege on said steamboat Liberty, or the
proceeds thereof, and therein the court further erred. (9) That the court erred
In decreeing In favor of .interveners, who made no due ten,der or offer of testi-
mony to support their claims; these petitioners, S. E. RUJ;llble and T. V. Wen-
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SE;land Sl\muel S. Brown, being the before the court who otl'ered
testljnony to sUPP9rt their respective claims and demands."
S.'E. Rumble and T. V. Wenzel, who were the purchasers at the marshal's

'fia.te, Also appealed, 'assIgning errors 'as follows: "(1) That the court erred in
to the Medin,e Music Company t!:le piano taken otl' of said steamboat

orderot court. (2) That the court erred in refusing to award
to tl).e said piano, which wall a part of the furniture and apparel
and of'said steamboat at the time vessel,
wlth'bet furniture, apparel, appurtenances, etc., was purchased by petItIOners
at marshal's sale, made under order of court In this cause. (3) That the court
erred in not dismissing the Intervention of the Medine Music Company, be-
cause saUl interveners did not offer evidence to substantiate the allegations of
their petition." I

John D. Grace, for appellants.
Guy M. Hornor, for appellee Brown.
W. C. McLeod, for appellee Medine Music Co.
J.A.Woodville, for appellees Lagan and others.
J. H.Ferguson, for appellees Insurance Cos.
G. W. Flynn,for appellees Hotard and others.
T. M. Gill, for appellee McElroy.
Richard Peet, for appellee Healey.
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

:A.fterstating the facts, the opinion of the court was delivered by
PARDEE, Circuit Judge.
The owners of the' steamboat Liberty being resident citizens of

the state of Louisiana, with headquarters at New Orleans, the port
of New Orleans must be treated as the home port of the vessel.
See The Thomas Fletcher, 24 Fed. 375; The Rapid Transit, 11
Fed, 322. The privileges asserted by the material men involved in
this' appeal are for supplies and materials furnished in the home
port" which, under general maritime law. are presumed to have
been furnished upon the credit of the owners, and no maritime lien
resulted. The question presented, then, is whether these material
men had a lien and privilege under the law of Louisiana. The
appellants concede tllat the statutes of Louisiana grant a privilege,
but contend that, as to the material men, the privilege is granted
for the last voyage only. As the Liberty was trading within the
state, making short and frequent trips from New Orleans to Bayou

and return" the effect pf the appellants' contention, if
successful, is tbatnone of the supplies and material furnished are
privileged, except those furnished during the last trip; and the
practical result would be to deny all credit, under the law of Louisi-
ana, to steamboats owned in Louisiana and trading within the
state.
eiv. Code La. 1825,' art. 3204, is as follows:
"The following debts are privileged on the price of ships or other vessels, in

the order in whicb they are placed: (1) Legal and other charges, Incurred to
obtain the sale of a ship or other vessel, and the of the price. (2,)
Debts for pilotage, wharfage and anchora.ge. (3) The expenses of keeping the
vessel from the time o,f b,er entrance, into port, .untll sale, including the wages
of persons employed to watch her. (4) The rent of stores, in which the rigging
and apparel are deposited. (5) The malntenallce of the ship and her tackle and
apparatus, since, her retUrn illto port from her last voyage. (6) The wages of
the captain and crew employed on the last voyage.' (7) Sums lent to the cap-
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tain for the necessities of the ship during the last voyage, and reimbursement
of the price of merchandise sold by him for the same purpose. (8) Sums due to
sellers, those who have furnished materials and workmen employed in the con-
struction, if the vessel has never made a voyage, and those due to creditors for
supplies, labor, repairing, victuals, armament and equipment, previous to the
departure of the ship, if she has already made a voyage. (9) sioney lent on
bottomry for refitting, victualling, arming and equipping the vessel before her
departure. (10) The premiums due for insurance, made on me vessel, tackle
and apparel, and on the armament and equipment of the ship. (11) The
amount of damage due to freighters for the failure in delivering goods which
they have shipped, or for the reimbursement of damage sustained by the goods
through the fault of the captain or crew."

Article 3212 is as follows:
"A ship Is considered to have made a voyage when her departure from one

port and arrival at another shall have taken place, or when, without having
arrived at another, more than sixty days have elapsed between the departure
and return to the same port, or when the ship, having departed on a long voyage,
has been out more than sixty days without any claim on the part of persons
pretending a privilege."

Construing these articles, the courts of the state held that ships
trading inland, making short trips on the "Mississippi river and its
bayous, were not making a "voyage," within the sense of the stat-
ute, every time the ship made one of these short trips, but as for
such vessels the voyage should be considered a period of 60 days,
during which time liens for supplies and materials might be assert-
ed. Shirley v. Fabrique, 15 La. 140; Lee v. Creditors, 2 La. Ann.
599; Scottv. Creditors, 3 La. Ann. 40; Blanchin v. The Fashion, 10
La. Ann. 49; Mooney v. The Hondurino, 11 La. Ann. 538; Van
WickIe v. The Belle Gates, 12 La. Ann. 270; Gails v. The Osceola,
14 La. Ann. 544.
This construction as to the term of privileges upon ships, steam-

boats, and other vessels trading in the inland waters of Louisiana
was enforced until 1858, when the following act was passed:
"An act relatIve to prescription of privileges against ships, steamboats and
other vessels, approved March 16, 1858.
"Section 1. Be It enacted," etc., "that from and after the passage of this act

the term of prescription of privileges against ships, steamboats, and other ves-
sels, shall be six months.
"Sec. 2. Be It further enacted," etc., "that all laws, or parts of laws conflict-

Ing with this act, be and they are hereby repealed."

Since the passage of this act, the uniform jurisprudence in the
Louisiana courts, and in the courts of the United States dealing
with the same, has been to give the material men a domestic lien
or privilege on ships, steamboats, and other vessels owned in the
state of Louisiana and trading in the inland waters of Louisiana,
for a term of six months. In 1870, when the Civil Code ofLouisiana
was revised, article 3204 of the Code of 1825, concerning the
privileges on ships and merchandise, was revised, becoming article
3237 of the Code of 1870, and the act of 1858 was incorporated
therein, as follows: "The term of prescription of privileges against
ships, steamboats and other vessels shall be six months." There
may be room for argument, under the Code as revised, that the
general provision with regard to prescription is controlled by the
special provisions contained in some of the articles as to the time

94 F.-56
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prhipeges may 'be but we think that under the
the atate, and following the reason of the case,

the proper co'nstruction of the article in the Revised Civil Code is
that steamboats owned in Louisiana, and trading in the waters of
the state, are not making "voyages," within the sense of the article,
and the privileges granted by the article on such vessel$ may be as-
serted within six months. This disposes of the first assignment of
error.
The second assignment is directed against the privilege claimed

by Samuel 8. Brown for coal furnished the Liberty within four
months prior to her seizure; the contention being that, under the
evidence in the case, this coal was furnished by Brown upon the
personal credit of the owners, and not on the credit of the steam-

As we read the evidence, Brown did not furnish the coal on
the personal credit of the owners, but did furnish it upon the credit
of the steamboat.
The third assignment of error is directed against the privilege

.by C. A. Healy for moneys furnished to the master for the
purpose of paying off wages and other cll1ims against the Liberty.
']'heLouisiana Code grants no lien for money· advanced to the mas-
ter o'r'oWn'ers of the ship in the home port, no matter for what pur-
pose.''ln Grant 'v. Fiol, 17 La; 158, we held that a creditor for
advances or loans in money made to the owner, and applied to the
use ofa vessel"has no privilege allowed him by law, because he is
not subrogated to the rights of :tbose whose privileged. claims have
been paid out of'the money loa.ned; The claim of theappelIantiHomes
within none of the casespl'ovided for by article 3204 of the Civil Code,
by which privileges are allowed on the price of ships 01' other ves-
sels;" ,. H\ll v. Boat Co., 2 Rob. (La.) 35, 36. '''The advance was made
to the owner at the vessel's home port; and, under the authority
of repeated decisions 'of oul':'I1redecessors; conferred no privilege.
In the -case of Gr-ant v. Fio!; 17 La.' 158; thein;tel'Veners,Sloo & BYI:ne,
claimed a privilege for- a sum oimoney which, they alleged, was
loaned by them to the owner-of the vessel, and was, applied to the
payment of the ship carpenter,'sailmaker, and crew of the vessel,
in order- to .enableher, by thepayme:nt of to pr-osecute
her intended voyage. It was then held that the: expreS$ion 'supplies'
('fournitures'), used in the, eighth paragraph of .article 3204 of. the
CiVil, Code" applied to materials or furnished to the vessel, not
t,o money or funds adl'anced.. It was also 'held that the subsequent
application of' the money by the shipowner to the payment of carpen-
ters, sailmaker, and, priVileged' ,did 110t operate to
the lell?ei-'s 'T,asno and _nC?
<;onventIonal subrogatIOn was pretended;' that prIvIleges'were strIctI
jiiris, and not to be extended b"lmplication or ana}ogy; The doc-
trine laid down in Grant' v,'FiolwasreiteratedJn the cases of Bank
v..'rhe Bar-que 14- 1, v. Co.;)'Rob: (La.) 36."
lIyde v. Culver, 4 La. Ann: 9, 10. '. 8eeWIckham 'V'. LeVlstones, 11
La. Ann. 702. . follows that tM lower court erred' in decreeing
a privilege in favorof)Iealy. •. ': ' ,.'
The fourth. assigJ;lJiH:int of error, complaining of' the decrees in

favor of Lagan, Daniels, -and others, because the said intel'Veners
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waived their lieIi and privi'lege,ifany they had, upon said steamboat
Liberty, by voluntarily releasing the seizure they caused· to be ef-
fected, is not well taken. The parties united in a common libel of
intervention. On objection being made thereto, the libel was with-
drawn, and the parties filed individual libels. It is difficult to see
how these interveners lost or 'abandoned any rights or privileges. '
The court below decreed in favor of one of the owners of the steam-

boat, J. P. McElroy, for his wages as clerk. It is difficult to con-
ceive how an' ow,ner can have a lien on his own property, and assert
the same against the debts which he individually owes. Such a lien
was denied in Dowling v. The Reliance, 1 Woods, 284, Fed. Cas. No.
4,042, and Kellum v. Emerson, 2 Curt 79, 83, Fed. Cas. No. 7,669.
The article of the Louisiana Civil Code giving liens on ships contem-
plates no such result.
We think the court also erred in decreeing in favor oJ the insur-

ance companies. The insurance written was for the sole and e"du-
sive benefit of the owners of the steamboat, and in no wise inured
to the benefit of the ship or maritime lienholders.
In The John T. Moore, 3 Woods, 61, 68, Fed. Cas. No. 7,430, the

late Mr. Justice Woods dealt with the question as follows:
"Exception is also taken to the report of the master because he rejected

claims of certain insurance companies for premiums on certain policies of
insurance taken on the John T. Moore by her owners. I know of no law which
gives alien upon a vessel for the premium for an insurance taken 01; her by
her owners for their own benefit. It is a contract with .the owner for his own
benefit. It does not aid the vessel. In case of loss, the maritime liens upon
the vessel are displaced, and.do not follow the insurance money. The money
goes to the owner, for his oWn benefit. and not to the lienholder, who may
insure his 'own interest. Thayer v. Goodale, 4 La. 221; Steele v. Insurance Co.•
17 Pa. St. 290; Turner v. Stetts, 28 Ala. 4;20; White v. Brown, 2 Cush. 412;
Stilwell V. Staples, 19 N. Y. 401; Slark v. Broom, 7 La. Ann., 337. The master
was right, therefore, in deciding that the claims of the insurance company for
premiums were no lien upon the vessel." '

The authorities cited are to the effect that lienholders receive no
benefit from the insurance, and the learned justice probably consid-
ered that paragraph 10, art. 3237, Civ. Code La., referred to and in-
clud€d only premiums due for insurance beneficial to lienholders,
freighters, and others relying on the credit of the vessel. The record
shows that the insurance companies accepted negotiable notes for the
premiums, and each policy shows that the consideration to the insur-
ance company had been received. In such a case, the supreme court
of Louisiana denied the privilege. Tiner v. The Bride, 5 La. Ann.
756.
When the steamboat Liberty was seized, September 22, 1898, there

was on board a piano, which had been placed there by the Medine
Music Company. The boat not having been bonded, on Octoher12,
1898, a writ of venditioni exponas was issued, and· on the same day
the Medine Music Company presented its claim to the court for the
piano, and asked to be allowed to bond the same, pending the final
determination. of its rights. This application was grant€d, and there-
upon, on October 20th, and before the steamboat Liberty was sold,
the viano was removed from the steamboat. The decree of the dis-
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trl,ct court aWlU'ds the piano to tqe Medine Musio Company, and di-
the cancelllltion Qf its bond. This ruling is assigned as error by

Learned, Ji'umble, and Wensel, holders of the mortgage on the steam-
boat Liberty, and interveners tOf remnants, and also by Rumble
and Wensel, appellants, of the steamboat at the sale made
by tbe llUlrshaI. The factI!! appeal' to be as follows:
"The Medine Company made an arrangement-a verbal agreement-with

Capt., Aucoin, of the Liberty, wherebl it placed a piano on the boat, and took
to its store tlle one then on board. Medine, in his testimonY,says that he
made this atrangement as an advertisement for his company, and that it was
well understood between him and the· captain that the piano he' put upon the
boat and the one he took therefrom and brought to his store:were to be held
at the risl< of the respective owners. thereof; that he could have taken his
piano off the boat at anythpe, imd the one taken offl;1er, the captain
having a llke privilege. The Medine store; with the boat's piano stored in it.
having been 4estroyed by fire, it cannot be restored. Capt. Atic()in corrob-
orates Mr. Medine's evidence In a measure. It is In evidence that there was
no sign ll,pol;!. the piap.o to Ind!f;:ate to a third person, or anyone visiting the
boat, or any creditor, that it was not part of the furniture thereof."

From these facts, it is clear that the Medine Music Company never
parted with its ownership of the .piano, and the owners of the boat
never bought the same; The mortgage never covered the. piano, as
it never formed a part of the property of tbe boat, nor constituted any
necessary part oiher or furniture. SeelPars. Shipp.
& Adm. p, 78, and 'notes. Besides, the mortgage creditors are be-
fore the court intervening. for remnants only, and it can hardly be

in their behalf that the should go outside, and find
remnants for them. .as the piano did not, belong to the owners of
the ooat, and was not on the boat at the time it was sold, but had
been withdt"awn by the order of the court before the sale,-and as it

necessary part of the boat's tackle, apparel, or furni-
ture, we ar.e that the purchaserI'! of the steamboat acquired no
right to, orinterest in, the piano in question. ..
For these reasons the decree of the district court is reversed, and

the cause is renmnded, with instructions to the district court to dis-
miss the libels of intervention of J. P. McElroy, O. A. Healy, lli3
SUbrogee, the Insurance Company of North America, St. Paul Fire &
Marine Insurance Oompany, the Greenwich Insurance Company, and
the Pnovidence Washington Insurance Company, with costs, and
thereupon distribute the proceed!> of the steamboat Liberty remaining
in the registry, of the court among the intervening libelants, appel-
lees in this case, who have proved their claiIlli1 as furnishers of sup-
plies to the f:lteamboat Liberty within six months prior to her sei-
zure, the same to be distributed pro rata, if there are not enough funds
in the registry to pay.in full, and, \f any balance be left after pay-
ing the lli&tel,'ial.>men, to award the same to Learned, Rumble, and
Wensel, mortgage creditors of the steamboat Liberty. The costs
otthis appeaJare>to be paid, one-half by Rumble and Wensel, appel-
lants, who I;:(¥kenothing by their appeal, and the other half by the
intervening libelants, appellees, whose libels are dismissed, to wit,
J. P. McEl;i'()y,C. A. Healy, the In,surance Company of North Amer-
ica, St. EaulFire & Marine Insurance Company, "Wash-
ington InsQrance Company, andthEl Illi\urance Company.
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THE KENSINGTON.

(Circuit Court of Appeals, Second Circuit. :\fay 25, 1899.)
No. 147.

1. SHIPPING-DESTRUCTION OF PASSE1WER'S BAGGAGE-NEGLIGENT STOWAGE.
Libelants ,were passengers on a transatlantic steamer, and their trunks.

constituting their. baggage, with those of other passengers, were broken
to pieces, and the contents destroyed, during the voyage. 'rhe vessel

unusually rough weather on the passage, and rolled heavily.,
A witness for libelants, who entered the compartment where the bag-
gage was stowed immediately on the opening of the hatch at the end
of the voyage, testified that he examined carefully, but could lind no
evidence that the trunks had been lashed or otherwise secured against
movement in rough weather, and the compartment was not filled. Held
that, in the absence of any evidence on the subject from claimants, such
testimony was sufficient to support the libelants' contention of negligent
stowage.

2. SAME-CONTRACT OF CARRIAGE-PROVISION EXEMPTING CARRIER FROM LIA-
BILI'l'Y.
Where both carrier and passengers are citizens of the United States,

and the place of completion of the contract of carriage is within this
country, a stipulation for exemption from liability in the contract, au-
thorized by the law of a foreign country, by which the contract is by
its terms to be governed, but which is contrary to the public policy of
this country, is not enforceable in its courts.

3. SAME-HARTER ACT.
'l'he provisions of section 2 of the Harter act as to the limiting of

liability by bills of lading or shipping documents do not apply to passen-
ger tickets.

4. SAME-PASSENGER TICKETS-PROVISIONS RELATIl'IG TO BAGGAGE.
A provision in a passenger ticket relating to a limitation of the car-

rier's liability for loss of baggage, plainly printed in the face of the
ticket above. the signatures of the ship's agent and the passenger, is a
part of the contract.

5. SAME-LIMITATIOl'I OF LIABII,ITY FOR Loss OF BAGGAGE-VALIDITY.
A stipulation in a passenger ticket for second-cabin passage which

limits the liability of the carrier for loss of baggage to 250 francs, unless
the passenger declares the value of his baggage in excess of such amount,
pays for the transportation of the excess in proportion to its value, and
takes a bill of lading therefor, is not so unreasonable as to be void as
against public policy.

6. SAME-SCOPE OF LUUTATJON.
Such a provision, though in terms limiting the liability of the "ship-

owner or agent" only, inures to the benefit of the ship itself, when
sought to be held by proceedings in rem solely on the ground that the
owner did not fully perform the contract.

Appeal from the District Court of the United States for the South-
ern District of New York.
These are cross appeals from a decree of the district court (88

Fed. 331) holding the libelants entitled to recover the equivalent c.f
250 francs apiece. The facts sufficiently appear in the opinion.
Roger Foster, for libelants.
H. G. Ward, for claimants.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. On December 2, 1897, the libelants.,
citizens of the United IItates, and residents of New Jersey, being at


