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ging him with receiving the eight stolen cattle; and that it refused to
permit them to show that he had never made any claim against the
Sheriff Reeder for the slander he had uttered. When counsel of the
learning and ability of those who presented this case gravely an·
nounce to an appellate court that they rely upon 74 alleged errors
for a reversal of judgments against their clients, and some of those
specified turn out to be as frivolous as those we have just cited, it
is at least difficult to resist a suspicion that they themselves were
DOt certain there was any substantial error in the case. The judg·
ments of the court below mllilt be affirmed, and it is so ordered.

v. BULLARD.

(Circuit Court of Appeals, Sixth Circuit. May 15, 1899.)
No. 617•

.. MASTER .AND SERVANT - INJURY OF RAILROAD EMPLOYE FROM DEFECTIVE
CARS-OHIO STATUTE.
Section 2 of the Ohio act: of April 2, 1890 (87 Ohio Laws, 149), which

makes it unlawful for any railroad corporation to knowIngly or negli·
gently use or operate any car that is defective, or upon which any at-
tachment is defective, makes no distinction between the cars owned by
the corporation and foreign cars which it may operate, and the duty of
proper inspection applies equally to both; and under the further pro-
visions that, If any employ6 shall receive an injury by reason of any de-
fectiveattachment, the company shall be deemed to have had knowledge
of the defect, and proof of the defect and injury shall be prima facie
evidence of its negligence, as construed by the supreme court of the state,
to overcome the presumption of knowledge on the part of the company,
raised by the statute on such proof, it is not sufficient to prove that the
company furnished It sufficient and competent inspector, but actual and
proper inspection, or its equivalent, must be shown.

IL SAME-DUTY OF RAILROAD COMPANY TO INSPECT FOREIGN CARS.
As a matter of general law, independently of statute, a railroad com·

pany owes to its servants engaged in handling or operating foreign cars on
its road the legal duty of not exposing them to dangers arising fl'om de-
fects which might be discovered by reasonable inspection before they are
admitted into its trains, and for the negligence of an inspector in that re-
gard the master is responsible.

a. SAME-SUFFICIES::lY OF INSPECTION."
A mere visual ilJspection of the grab irons constituting the ladders on

cars, which brakemen are required to use more or less whUe the cars
are in motion, cannot be held, as a matter of iaw, to be a sufficient in·
spection; and whether an inspection made was in fact a reasonable and
sufficient one is a proper question for the jury.

" SAME-ACTION POR DEATH OF BRAKEMAlS'-TmAL.
In an action against a railroad company to recover for the death of a

brakeman, caused by the breaking from the car of a handhold forming
part of the ladder upon which he was descending from a moving car, the
testimony of an inspector that he inspected the car on the day before the
accident by climbing up the ladder at one end and down that at the
other Is insufficient to warrant a peremptory instruction for the defend-
ant. where the evidence disclosed that the iron was held to the car at one
end only by a piece of a rusted screw half an inch long and imbedded in
rotten wood.

In Error to the Circuit Court of the United States for the Northern
District of Ohio.
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LURTON,.0ifcuit Judge. Edwatd McCarn, a brakeman in the
service of ttie"plaintiffin error,was' killed; while. ilescending from
the top of a'movingcar, by reason'ofithe defective character of a
grab iron, which broke off and threw him beneath the wheels.
This grab iron was attached to the end of a foreign car, which
belonged to the Grand Trunk Railway Company, which had been
received the day before from a connecting railway company. The
grab iron was of the usual construction, and had been attached to
the end of the car, in the usual way, by two screws, each of from
three to four' inches in length; one being ateacb end of the iron.
An examination after the accident disclosed the fact. that one of
these screws was badly rUi;lted, l},D(lhad long broken, so that
it supported one end of the iron by a stub only one-half in.ch in
length, which rested in wood much decayed. The' screw at the
other end appeared to have been freshly brokerior wrenched in
two; a part being pul'ledout grab iron when it came off
the car. That this. defective grabiron was the direct cause of the
death of the intestate was not disputed. It constituted an attach-
ment upon a car at the time being'operated by the receiver upon
a line of ra1lwa:Y within the state Of Ohio.
The OhXoact of April 2, 1890, sofaI' as it bears upon the facts

of this case, furnishes a rule of law which must govern its disposi-
tion. The second section of that act makes it unlawful for' any
railway corporation to knowingly qr negligently u:;;eor operate any
ear that is defective or upon which any attfj-chment thereto belong-
ing is defective. It also provides that, if an emplQye of any such
corporation shall receive any injury by reason of any defective at-
tachment thereto belonging, the be deemed to
ha:ve had knowledge of such defecf before and at the time such in-
jury was so sustained," and that, when. the fact of such defect shall
be made to appear by. such employe or his legal representatives
in an action against any such railroad corporatio:n for damages on
account of such injuries, so received, the same sha.ll be "prima facie
evidence of negligence on the part of such corporation." 87 Ohio
Laws, 149. This section of this statute no distinction
hetween the liability ofa railway company for injuries sustained
by its employes through the operation of defective. cars owned by
such corporation and injuries sustained from defects in foreign
cars. The statute applies to cars "owned andoperated,or being
run and operated, by such corporations." The liability is the same
in either case. How, then, may this prima fa,cie evidence of cor-
porate negligence be rebutted?Prior to the passage of this act
the decisions of the supreme court of Ohio were to the effect that a
railroad company was not liable to a brakeman for the negligence
of a car inspector, it being held that the brakeman.. the in-
spector were fellow servants. Railroad Co. v. Fitzpatrick, 42 Ohio
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St. 318; Railroad Go. v. Webb, 12 Ohio St. 475. The third section
of this act changes the law of fellow servant in the cases to which
it applies. That section provides that:
"In addition to the liability now existing by law, that every person in the

employ of such company, ac'tually having power or authority to direct or
control any other employe of such company, is not the fellow servant, but
superior of such other employe, also that every person in the employ of such
company having charge or control of employes in any separate branch or de-
partment, shaH be held to be the superior and not feHow servant of employes In
any other branch or department who have no power to direct or control in the
branch or department In which they are employed."

This section would seem to have no bearing upon the case now
to be decided, inasmuch as the inspector employed by the receiver
had no subordinates, and had no power "to direct or control any
other employe" of the receiver. He was sole inspector, with no
power of direction or control and no assistants. The situation is,
therefore, unique. The inspector, under the decisions of the Ohio
courts, which doubtless constituted a part of "the now-existing
law" referred to in this section, was the fellow servant of the
brakeman. This "now-existing law" is not changed by this sec-
tion, except in so far as specifically provided by this enactment.
Oonceding, therefore, that the third section has no application to
the peculiar facts of this case, we reach the inquiry as to the effect
of the second section, which creates a statutory presumption of
corporate knowledge of the defect from evidence of its existence
and an injury sustained by an employe engaged in operation of
such defective car. Is that prima facie case rebutted by evidence
that the railroad corporation had furnished a sufficient and com-
petent inspector? This question finds its answer in the case of
Railway Co. v. Erick, 51 Ohio St. 146-162, 37 N. E. 128. One of
the questions in that case arose upon the refusal of trial court
to instruct the jury that if the company had employed a competent
inspector, whose duty it was to carefully inspect all cars and their
appliances before they were permitted to go out, the company
would not be liable if he neglected to make such inspection. This,
in various forms, was refused. The supreme court held that the
presumption of knowledge of the defective condition of the car iIi
question, raised by the proof of the defect and injury, under tM
second section of the act of April 2, 1890, was not rebutted by
proof of the employment of a competent and sufficient inspector.
Upon this question the court said:
"The presumption of knowhidge of the defect, before and at the

Injury, is;' by the statute, chargeable to the company; and this statutory pre"
8umption cannot be overcome by proof of facts which only raise a presumption
that the companY did not have such know-ledge. Competent and careful
inspectors are presumed to properly inspect the cars and their lI.ttachments,
but such presumption would not overcome the statutory presumption of knowl-
edge of defects before and at the time of the injury. It would take an
aGtual and proper inspection, or Its equivalent, to overcome the statutory pre-
sumption of knowled'ge of such defects. It will be notioced that this section of
the statute also provides that, in the' trial of a personal injury case against
a ra,ilroad company, the fact of such defect in its cars or their attachments
shaH be prima facieevijlence of negligence on the part of sueh corporatioJ.l."
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That this section of the statute' constitutes a mere rule of evi-
dence, as decided bJ'tbesame court in Pennsylvania ceo. v. McCann,
54 Ohio St. 10, 42 N. E. 768, and Hes'se v. Railroad Co., 58 Ohio St.
167, 50 N. E. 354, is no answer. These cases in no way diminish
the weight of the case of Railway Co. v. Erick, supra, as an au-
thoritative construction of the sta,tute, in which it is held that the
statu;tory presumpti:onQf knOWledge is not rebutted by anything
less than evidence thatJ:here was "an actual and proper inspec-
tion." .
Aside from the effect to be given to the second section of the

act of 1890,' we hold that the duty of inspecting foreign cars is a
duty due from the master to his. ser,rant, and that the master is
responsible to the servant .for .all defects which would be disclosed
by a relulonably carefld inspectio.n. The well-known course of
businessjmrsued by carriers in this country involves so large a use
of foreign cars as to make it inadmissible that any distinction
should be recognized between the duty of caring for the safety and
protection of employes engaged in operating such cars and that
exacted in respect to cars owned or controlled by the carrier. Em-
ployes can no more be said to assume the responsibility for inju-
ries due to the defective condition of foreign cars than they can
be said to assume the risk arising from defects in domestic cars
which might have been. discovered by proper inspection. In the
one case, as much as in the other, the inspector is discharging the
duty of. the master to his servants, an.d for his negligence in this
particular the master is responsible.. The question is one of gen-
eral, and not local, law, unless. controlled by statute. It is, there-
fore, a question for the courts of the United States to decide upon
their own judgment as. to the common law controlling the ques-
tion. Railroad Co. v.. Baugh, 149 U. S. 368, 13 Sup. Ct. 914; Rail·
road Co. v. 154 U. S. 349, 14 Sup. Ct. 983.
To support' the contention that, in the matter of the inspection

of foreign the illlilpector is the fellow servant of the men
operating such cars, the of Mackin v. Railroad Co., 135 Mass.
201, and Coffee v..Railroad eo., 155 Mass. 21,28 N. E. 1128, have
been cited. In Mackin. v. Railroad Co., the court,. in'. discussing the
duty of carriers to receive .from other companies cars to be forward-
ed, said:
"The obligation of drawing' cars over Its road would· not· extend to such as

were In an unsafe condition; but, as to cars sorecelved,the duty of the de-
fendant Is, not that of furnishing proper InE!trumentalities .for service, but of
inspection, and this duty is performed by the employment of sufficient, compe-
tent, and suitable inspectors, who are to 'act under proper superintendence,
+illes, and Instructions; and, however it may be as to' other cars, the inspectorll
must be deemed to be engaged in a common. employment With. tbe brakeman,
as to such cars, while in transit, and until relldY to be Inspected .for a new .ser...·
Ice.'" . i . . '
In the later case of Chandler v. Railroad 00.,159 Mass. 588,.589, 35

N. E. 89, the court·.decIined to. the, exception made ·in the
earlier cases to foreignccars employed in any way by the receiving
company for its own uses during the process of forwarding them..



FELTON V. BULLARD. 785

The rule which we deduce as having the support of the weight
of authority and reason is that a railroad company owes to its
servants engaged in handling or operating foreign cars the legal
duty of not exposing them to dangers arising fr,om defects which
might be discovered by reasonable inspection before they.are ad-
mitted into its trains. Gottlieb v. Railroad Co., 100 N. Y. 462, 3
N. E. 344; Goodrich Y. Railroad Co., 116 N. Y. 398-401, 22 N. E. 397.
In the case last cited the :New York court of appeals said:
"It was decided in Gottlieb v. Railroad Co., 100 N. Y. 462, 3 X. E. 344, that a

railroad company is bound to inspect the cars of another company, used upon
its road, just as it would inspect its own cars; that it owes this duty as master,
and is responsible for the consequences of such defects as would be disclosed
or discovered by ordinary inspection; that, when cars come in from another
road which have defects visible or discernible by ordinary examination, it must
either remedy such defects or refuse to take them. This duty of examining for-
eign cars must obviously be performed before such cars are placed in trains
upon the defendant's road, or furnished to its employ1\s for transportation.
When so furnished, the employ1\s whose duty it is to manage the trains have a
right to assume that, so far as ordinary care can accomplish it, the cars are
equipped with safe and suitable appliances for the discharge of their duty, and
that they are not to be exposed to risk or danger through the negligence of their
employer." ,

This rule, as thus stated, was approved and applied in Railroad
Co. v. Mackey, 157 U. S. 72-91, 15 Sup. Ct. 491. In concluding a dis-
cussion of the question, the court, speaking by Justice Harlan,
after quoting from Goodrich v. Railroad Co. the paragraph we have
set out above, said:
"We are of opinion that sound reason and public policy concur in sustaining

tha· principle that a railroad company is under a legal duty not to expose its
employes to dangers arising from such defects in foreign cars as may be dis-
covered by reasonable inspection before such cars are admitted into its trains."

In the later case of Railway Co. v. Archibald, 170 U. S. 665-669,
18 Sup. Ct. 777, the supreme court again had under consideration
the duty of a railroad company to its servants in respect to foreign
cars, and followed the doctrine announced in the case of Railroad
Co. v. Mackey, cited above, saying:
"That it was the duty of the railway company to use reasonable care to see

that the cars employed on its road were in good order and fit for the purposes
for which they were intended, and that its employ1\s had a right to rely upon
this being the case, is too well settled to require anything but mere statement.
That this duty of a railroad as regards the cars owned by it exists also as to
cars of other railroads received by it, sometimes designated as 'foreign cars,' is
also settled."

That this duty is not discharged by merely furnishing an in-
spector competent to discharge the duty is very clear, and that this
was the holding in both the cases decided by the supreme court
of the United States, and cited above, is most apparent from an
examination of the facts of the cases, as well as from the language
employed by the court in considering the duty as one identical in
character with that resting upon the master in respect to the in-
spection of his own cars before admitting them into its trains. That
the master is responsible for the negligence of such an inspector,
and that the inspedor is not the fellow servant of those operating

94 F.-50
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•

such foreign' cars. is the necessary conclusion from the character
of the duty.
In Railroad Co. v. Herbert, 116 U. S. 642, 6 Sup. ,Ct. 590, the

court held that the inspector was not the fellow,servant of a brake-
man who was injured through the negligence of the inspector, who
failed in his duty as inspector. Upon the same grounds he is not
the fellow servant of a brakeman who sustains an injury through
a defect in a foreign car, provided the defect was one which might
have been discovered by the exercise of reasonable care in the
proper inspection of the car by the inspector. ,
At the close of the charge, which included much upon the general

subject of the exercise of care in making such an inspection as
was possible and usual when foreign cars were received, and to
which no exception was taken, the court was asked to charge as
follows:
"If the defect was latent,-that one not visible,-the defendant is not

liaole, if the injury occurred by reason ofsuch latent or invisible defects."

In response to this request the court instructed the jury as fol-
lows: '
"I would not put it upon the ground of visiOlllty alone. I will give it as I

have already done,-if it was not discoverable lly fair and reasonable and an
ordinarily prUdent inspection. It does not depend upon the mere question of vis-
iblllty alone, 'but it depends' upon that. or course, it is an important circum-
stance. If it was ;visible, so couIdsec, it, why, itwould be neg-
ligence not to see it. But if it was latent and concealed, in the sense that a
reasonable and ordinarily prudent inspection would not discover it, then the
railroad company is not

The refusal to instruct in the words of the request is now assigned
aserror.'rhere wasevidellce tending to show that neither the
broken and ,l1Js,ted condition of pf thescrew,spy which grab
if,on was b,eld to the wood of the car nor tp!:'l decayed ,conditIOn of
the wood surr9unding broken screw, was the sur-
f,:tee. Indeed,' the strongly indicated that no mere visual
iuspection would have disclosed of this grab
iron. ,But would a mere,visual inspection of such an ',attachment be

and imipection of such' an instruIllentality? Was
no other inspection reaSOnable and possible, under the, circumstances
under which such '-cars are received and forwarded? Would a mere
-Visual inspection of a car wheel as ordinary and reason-
able? if the tapping of the wheel with a hammer would, disclose by
sound the presence or absence of a fracture which might not be dis-
(:dosed to the eye, could it be said that so ready, and accessible a
teSt should not be applied? ,As much may be,said touching the firm-
ness and security with whiCh this grab iron was fastened to the end
of this car. TJJ.isgrab iron was one oHhe rounds ina ladder provided
for the use of brakemen, Iwhose duty called them more or Jess often
to the top of such cars. The life of ,the' brakeman may often .depend
upon the firmness with which such an I iron is attached, to the end or
side of the car. "'Tas there no other, .ready means of ascertaining
whether it was properly and safely attached than a visual inspection?
If the application of some force would disclose a dangerous. weakness,
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ought not such a teBt to be applied? The plaintiff in error did not
regard a visual test as alone sufficient, for the inspector says that his
habit was to go up such ladders at one end of a car and down the
ladder· at the other end. Did he do that in this instance? If
be did, did he do so in such a way as to throw his weight upon this
particular iron, or upon that end of the grab iron supported by the
broken screw? If not, would such a test be feasible and calculated
to disclose a broken screW or rotten wood? These were proper ques-
tions for the jury to consider, and it was not error to modify this re-
quest as was done.
Neither was it error to refuse the request for an instruction to

find for the defendant. This request was based upon the insistence
that there was no evidence upon which the jury couJ,d reasonably find
that the railroad company had been guilty of negligence. The in-
spector testified that he did inspect this car upon the day it was re-
ceived, being the day before the happening of the accident. He says
he did soby going up one ladder and down the other. He also testi-
fied that neither the condition of the broken screw nor of the wood
into which it had been driven could be discovered by the eye. The in-
spector also testified that he inspected all cars for his company, and
that he frequently inspected as many as 50 in one day. It is true
that he said he inspected this particular car and this particular grab
iroIl., in the manner stated; that is, by going up and down the ladder
in which it was one of a series of four or five iron handholds, one
above another. But it is manifest that his testimony was not based
upon any memory of this particular car, but depended upon his habit
and the record made of cars inspected. Did he in truth and fact test
this particular grab iron by any means likely to disclose its weakness?
It was held at one end only by a rusted stub of the screw one-half inch
in length, and that embedded in decayed wood, though this fact did
not show externally. Is it likely that this iron would not show its
weakness if any weight had been thrown upon the broken screw?
The grab iron was about two feet in length. If the weight of a man
was thrown upon the end supported by the sound screw, it might hold.
But, if that weight was thrown upon the other screw, was it likely
to indicate:any firmness? The facts were not voiceless. They speak
for themselves. The condition of the screw supporting one end, and
of the wood into which it was sc,rewed, was' such, as disclosed by
examination after the accident, as to make it obvious that any strain
thrown upon that end would disclose the weakness with which it was
attached. Did the inspection made involve any strain upon the weak
end of this grab iron? Did the inspector use this ladder at all?
If so, did he use it in such way as to really afford a test of the firm-
nes,s of its attachment? If the inspection made did not involve
a physical test as was feasible, and calculated to disclose just such
an infirmity as existed, would not a jury be warranted in finding
either that no physical test at all was made, or that, if made, it was
so carelessly made as to be useless? The circumstances were such
as that it was not error to take the opinion of the jury.
Let the judgment be affirmed.



788 94 FEDERAL REPORTER•

. v. CENTRAL TRUST 00. OF NEW YORK.
(Circuit· Court of Appeals, Eighth Circuit. May 1, 1899.)

Ko.l,099.
1. MORTGAGES-INJURY TO MORTGAGED PROPERTy-RIGHT OF ACTION OF MORT-

GAfJEE.•
A mortgagee may mainta·in an action at .law for an injury wrongfully

done to, the mortgaged property, whereby its value is lessened, and his se-
curity impaired, provided he sustains'anactual loss thereby, and the meas-
ure of his recovery is the amount of such loss.

2. FEDHRAL ,COURTs-,-JURISDICTION-PENDENOY OF SUIT IN STATE COURT.
The pendency in a state court of a suit to foreclose a mortgage does

nof preclude a federal cQurt from. entertaining jurisdiction of an action
at law by the mortgagee to recover damages for the conversion or de-
struction of the mortgaged propertY, which amounts to an abandonment
by the, plaintitrof .any claim .to the property itself.

3. OF ORDER CONFIRMING SALE-IOWA STATUTE.
The Iowa statute (McClain's Ann. Code, § 4429), providing that property

acquired by a purchaser in good faith, under a judgment SUbsequently
reversed, shall not be affected by such reversal, does not apply to a case
where an order confirming a sale of property under a deCree of fore-
closure is alone appealed from and reversed, the purchaser being a
party to the appeal, and on such reversal it is the duty of the Dur-
cliaser to J;estore the property.

In Error to the Oircuit Oourt of the United States for the South-
ern District of Iowa.

is It suit wherein the Central Trust Company of New York, the defend-
ant in error, hereafter termed the "Trust 'Company," sued John O. Hubinger,
the plaintiff in error, in an action which is essentially an action at law to re-
cover damages for the wroI\gful disposition and destruction· of property which
at one time constituted an electric street-railway plant in the. city of Keokuk,
Iowa, the' same being the property of the Gate City Electric Street-Railway
Compally. A 'jury was waived, and the case was tried by consent before the
court, .which· made a special finding of facts. From this finding we ·extract the
following facts, in substance, which are all that are deemed to a proper
understanding of the case: The Central Trust Company, as trustee, filed a bill
to foreclose a deed of trust which was executed by the Gate City Electric
Street-Railwny Company of the city of KeokUk, to secure an issue of bonds
amounting to $85,000, which 'deed of trust covered all the property and fran-
chises of said street-railway company. The suit was brought in the superior
court of the city of KeokUk, Iowa, and a decree of foreclosure was entered
therein on March 21, 1894.. At It sale whiCh was made under said decree by a
master on April 28, 1894, the mortgaged property was purchased by John C.
Hubinger for $10,000, which sum,was not sufficient to pay certain preferential
claims tl;lat had been allowed in the foreclosure proceedings, and left nothing
to be applied on the mortgage indebtedness. The sale was aI,>proved by the su-
perior court, notwithstanding objections made thereto by the Trust Company,
and the property so sold was delivered to Hubinger on May 10, 1894. ]'rom the
order approving the sale the Trust Company took an appeal to the sUPreme
court of Iowa, on June 27, 1894, without giving bond. In the latter court the
order of the superior court confirming the sale was reversed, on January 23,
1896, and thereafter, on June 9, 1896, a writ of procedendo issued from said
supreme court, directing further proceedings in the foreclosure case, not incon-
sistent with the opinion of the supreme court of the state. 96 Iowa, 646, 65
N. W. 982. Shortly after ,the property had been turned over to Hubinger, as
heretofore stated, he surrendered the possession thereof to the J. C. Hubinger
Company, a corporation then engaged in the operation of an electric light plant
in said city of KeokUk, which was controltea by said J. C. HUbinger,and on
April 10, 1896, after the supreme court of the state had reversed the order of the


