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Consequently ‘the court below committed no error in declining to
hold, as by several of the plamtlﬂ"s points it was requested to do,
that a contract exclusively in writing had been established. The
plaintiff, indeed, was not willing to rest its proef of contract upon
the letters merely ; for it introduced supplementary testimony, which,
if the letters had constituted a complete contract, would have been
both superfluous and irrelevant.

The complaint made of the action of the trial judge in déclining to
instruct the jury that, in the absence of a plea of accord and satisfac-
tion, “the alleged transaction of January 22d, as to a settlement on
that day, cannot be considered by the jury in that light,” is not well
founded. The testimony relating to this transaction was received
without objection, and there was some cross-examination with re-
spect 'to it. In our opinion, the court would not have been justified
in directing the jury as the plaintiff requested. ‘What it did say was,
we think, entlrely proper and appropriate, viz.:

“T may say, however, respecting this, that I have been more inclmed to regard -
the evidence heard on this = subject as bearing on the question whether the
plaintiff at that time believed it had such a claim as it now sets up,—in other
words, ‘whether the claim is an afterthought.—than as evidence of a settlement
of the claim made here. 'The parties were at that time settling an old account,
and they introduced into it the cost of putting in the electrie light and preparing
the oftice for this business. They made no such claim then as is now set up,
so far as my memory of the testimony goes,—though I leave it to you,—nor
until this suit was brought. You have heard the testimony of the witnesses
respecting what was said upon that occasion. The defendant sets it up as evi-
dence that this matter was called up, and that any claim the plaintiff had
against the defendant on account of what had taken place was settled. I re-
peat to you that I have regarded it, not so much as evidence of such a settle-
ment, a8 evidence bearing upon the question whether the. plaintiff then at that
time believed it had such a claim,—believed that the contract now set up ex-
isted,—or whether this claim was an afterthought. You have heard the defend-
ant's testimony in answer to the plaintiff’s on this subject, and must determine,
from a fair consideration of it, and of all that is before you, what weight should
be attached to it.”

The fourth point submitted by the plaintiff in error, that “the ver-
dict was against the evidence,” presents no question which is properly
for consideration by this court. The judgment is affirmed.

TOWN OF GREENBURG v. INTERNATIONAL TRUST CO.
(Circuit Court of Appeals, Second Circuit. May 25, 1899.)
No. 82.

1. HigHWAYS—DETERMINATION OF NECESSITY BY COURTS—VALIDITY OF NEW
Yorx STATUTE.

Laws N. Y. 1892, c. 493, providing for the extending of highways in one
town into or through other towns in the same county, was not in violation
of the state constitution because it conferred on certain courts of the
state the power to determine the necessity or expediency of such extensions,
the highest court of the state having upheld the exercise of such powers
by the courts In numerous analogous cases drlsmg under the same consti-
tution, i
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2., Muxicrpar, BonDps—IRREGULARITY IN Issuanci--Bona Fipe HonDERS.

e fact that the municipal authorities gave a credit to the purchaser
of the bonds of a -town, Instead of selling them for cash, as required by
the statute,'is not a defense to an action on sueh bonds by a subsequent
bona fide purchaser

In Error to the Circuit Court of the Umted States for the South-
ern District of New York. I

J. Rider Cady, for plaintiff in errof.
John Dillon, for defendant in error.

‘Before WALLACE and SHIPMAN, Circuit Judges.

'WALLACE, Circuit Judge. The bonds in suit were created pur-
suant’ to the authority conferred by an act of the legislature of the
state of New York entitled “An act to provide for the construction
of highways and bridges upon highways running through two or more
towns of the same ccunty” (chapter 493, Laws 1892), and their valid-
ity is contested upon the proposition that the act vwlates the consti-
tution of the state. The contention, if well fopnded, is of course
fatal to the validity of the bonds, and no hclder of them can in-
voke protection as a bona fide purchaser, as all purchasers take them
with knowledge of the law, and presumed knowledge that they are
void.

.8Section 1 of the act prov1des as follows:

“Any twelve or more freeholders, residing in any county of this state, may
present a petition' which must be duly verified by at least all of the said free-
holders, to the gupreme court at a special term to be held in the judicial dis-
trict where such'court is situated or to the county court of said county, stating
that it is necessary for the public welfare and convenience . that a highway in
any one téwn 'in said county shall 'be’ continued along and fhlough another
town in thé same county. Upon Treceipt of ‘the -said petition the said court
shall carefully’ ¢onsider the facts therein alleged, and if it shall be satisfied that
the said hithway is necessary for the publxe welfare and convenience, and that
its continuation and construction will afford a nearer road between two popu-
lous points in two towns than by any existing highway, then the said court
may malke an order directing that a notice shall be published in two news-
papers of said county, for two successive weeks, of the time and place when an
application for the commissioners shall be made, and at said time and place
said court shall make an order appointing three commniissioners for the purposes
hereinaftter described, all of which commissioners shall be frecholders residing
within the said county.”

By other sections of the act, the ccmmissioners are directed to pro-
ceed with due diligence to contmue, lay out, open, and constract
the highway by as direct a route as they Shdll deem practicable be-
tween the terminal points named in the petition, and build any neces-
sary bridges, are empowered to enter upon necessary lands and re-
move the fences, and are directed, upon a prescribed notice, to ascer-
tdin and detérinine the damages sustained by any person imterested
in the lands through which the highway may have been laid ‘eut.
The act also provides for an appeal from the award of the commis-
sioners by any person aggrieved to the court by which the commis-
sioners were appomted ; authorizes the court to confirm, or order the
ccinmisgioners to alter or amend, the award; provides that the amount
ascertained by the commissioners for the expenses and damages of
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laying out and constructing the road shall be paid by the town through
which it is constructed; directs the supervisor of each of the towns
to issue the bonds or obligations of the town for the amount, pay-
able in 20 years from date, and deliver them to the commissioners;
and directs the commissioners to pay out the bonds at not less than
par, in liquidation of the expenses and damages, or, at their option,
to sell them at not less than par, and apply the proceeds for that pur-
pose.

The constitution in force in 1892 (Const. 1846, and amendments)
contained no provision in terms prohibiting the legislature from con-
ferring upon the court the powers now in question. As to “officers
whose offices may hereafter be created by law,” it authorized their
selection by appointment “as the legislature may direct” (article 10,
§ 2), and thereby enabled that body to lodge the appointment with
any agency it might see fit to designate. Sturgis v. Spofford, 45
N. Y. 446. Tt authorized the legislature to ascertain the compensa-
tion to be made when private property was to be taken for public
use “by not less than three commissioners to be appointed by a
court of record as shall be prescribed by law” (article 1, § 7); and un-
der this provision it was adjudged by the court of appeals to be no
objection to the constitutionality of an act that it devolved upon the
commissioners, thus to be appointed by the court, administrative
duties in the management of the public undertaking. In re Village
of Middletown, 82 N. Y. 196. Under the general powers confided by
the constitution, it has been declared by the highest court of the
state that the legislature could delegate to public officers the deter-
mination of the expediency of laying out highways and appropriat-
ing the property of individuals for the purpose; could direct the con-
struction of highways by towns; could compel the creation of a
town debt therefor by the issue of bonds; could impose a tax upon
the property of the towns to pay the bonds; could do these things
without the consent of the citizens or the town authorities; and
that, when the legislative act has committed to public officers the
duty of judging of the expediency of making an appropriation of
property for a public use, it is no objection to its validity that it
permits-them to act upon their own views of propriety and duty with-
out the aid of a forensic contest, or affording a hearing upon the
question to parties interested. People v. Smith, 21 N. Y. 595; Peo-
ple v. Flagg, 46 N. Y. 401.

That the legislature can delegate to the courts the power of deter-
mining the question of the extent and necessity of an appropriation
of property for public use is shown by the decisions under the gen-
eral railroad act of 1850. In Railroad Co. v. Dayvis, 43 N. Y. 137, the
court used this language:

“It is, we think, the clear construction of the statute that the court is to
determine, upon the application by a railroad company to acquire additional
lands for the purposes of the corporation, the question as to the necessity and
extent of the appropriation. The plenary power of the legislature covering the
subject. would have authorized it to designate the particular premises which
the respondent might take for its purpose. The general purpose being public,
the legislature could have defined the extent of the appropriation necessary for
the public use. But this the legislature has not attempted to do, nor. has it
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delegated 16 the railroad company theé power to'determine the nedessity for the
appropriation) ofsprivate property for cérporate: purposes. - It Ahas constituted
the court a tribunal to hear and determjne on the Dremiges.” -, e

In Re New York Oent R. Go 66 &\I Y 407, the court smd

' “This necessxty is. therefore made a jumcxal questlon, and when controverted
it is obvitaus that the facts must, in some form, be laid before the court to enable
it to deeide.” & -

We do not understand that the censtitutipnality of the present act
is.impugned upon any other contention than that it .undertakes to
devolve upon the court legislative or administrative, instead:of judi-
cial, functions. The separation of legislative, executive, and judicial
powers is; recognized throughout . the constitution; as it is in the
constitutions of all the other states; and, if the question of the neces-
sity of opening public highways is'not a judicial. questlon; the legis-
lature could not commit it to the courts, and the act.is; clearly void.
This is the real inquiry, and, as it appears to us, the. on.ly one that re-
quires fliscussion upon:this branch of the cause; ,

If the legislature ¢can devolve upon a court the demsmn of the neces-
sity of an.appropriation: of property for the uses of a railway, it-is
difficult; to/;understand why this may not be done when the public
use is for the” purpoge of a common highway. No adjudication by the
courts of this state, or by any other eourt, directly in point, is cited
for the. proposition that the legislature may not confer . qupon a judi-
cial tribunal the power to determine as to the necessity of the cont
struction of a highway. Inasmuch as such a question can be referred
to a.municipality, or to pubhc officers, for determination, the objec-
tion - to: depogiting. the power with a- ]ud1c1a1 tribunal can only be
found in the consideration that the question is not of a nature to
involve the exercise of the judicial function. The ob]ectlon is met
by many decisions of. the courts of this state in cases’ arising under
statutes. apthorizing courts to review the action of .commissioners
in laying out; or refusing to lay out, highways. In Lawton v. Com-
missioners, 2 Caines, 179, the supreme court, in considering a stat-
ute which authorized the eommissioners of highways to lay out a road,
and, if they refused to lay it out, gave an dppeal to the judges of the
court of common pleas, assumed as unquestionable the authority of
the judges to decide the appeal upon the merits,—“the fitness or un-
fitness of laying out the road.” In People v. Champion, 16 Johns.
61, the case arose under a later statute anthorizing an appeal to three
of the judges of the court of common pleas by any person aggrieved
by the determination of the commissioners of highways in laying out,
or refusing to lay out, any road, and the court declared that the
power of the judges in appeals from a refusal authorized them “to
lay it out themselves.” Commissioners of nghways of Warwick
v. Judges' of Orange Co., 18° Wend. 433, was a case arising under a
later statute contammg substa,ntlally ' similar prov1smns and the
court said: .

“The pmceedinF by appeal was not intended to be a review’ of legal ques-
tions, or of irregularities that might exist in the prelimipary steps, or of a right

of certiorari, but to be an examinatlon ‘of the necessity or propriety of the road,
assuming all’ of the previous ‘steps to have been regufdrly taken.”
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In People v. Judges of Dutchess Co., 23 Wend. 360, the court said:

“The commissioners had decided, in effect, that no road on any route between
these points should be laid out. Upon that decision the judges were sitting in
review, and it was a matter of no moment what particular route either the
jury or the commissigners had examined.”

In People v. Commissioners of Highways of Cherry Valley, 8 N. Y.
476, the syllabus is:

“Upon an appeal from the determination of the commissioners of highways
refusing to lay out a highway, the referees have all the powers, and are charged
with all the duties, formerly possessed by the three judges of the court of com-
mon pleas under the provisions of the Revised Statutes, To reverse the deter-
mination of the commissioners, they should make such an order in relation to
laying out the highway as in their judgment the commissioners should have
made.”

In People v. Commissioners of Highways of Town of Milton, 37 N.
Y. 360, the case was one where the commissioners had refused to
open a highway, and, upon an appeal from their order, the referees
had ordered it to be laid out and opened. The court affirmed the
lower courts in ordering a peremptory mandamus compelling the
comissioners to open the road. All of these cases necessarily sanc-
tion the proposition that the question of the propriety and necessity
of opening, or refusing to open, a highway can be properly committed
to the decision of a judicial tribunal.

We entertain no doubt that the present act was a constitutional
exercise of power by the legislature, and, having reached this conclu-
sion, do not feel it to be our duty to consider whether it was ex-
pedient or inexpedient legislation. It is proper to say, however, in
answer to the suggestion that the act as framed precluded the of-
ficers or citizens from any voice in a matter entailing a large debt
upon the town, that we do not so read the act. The commission-
ers were to be appointed after two weeks’ public notice; and at any
time before the appointment was made it was within the power of
the court to reconsider its decision;: and refuse to appoint eom-
missioners, and it is to be presumed that the court would have given
due weight to any remonstrances or representations had any been
presented.

The bonds in suit were issued and negotiated conformably in all
respects to the provisions of the act but one. They were negotiated
at par, but not for cash, and under an agreement with the purchager
that, as to a portlon of the price, payment might be deferred and
collateral securities substituted meanwhile. Aqsumnw this to have
been a departule from the statutory requirement, as the plaintiff
was a bona fide holder of the bonds, Wlthout notice of the deviation
by the agents of the town from the terms of their authority, the facts
did not aﬁord any defense to his action. Mercer Co. v. Hacket, 1
Wall. 83; Grand Chute v. Winegar, 15 Wall. 355; Provident Life &
Trust (‘0 of -Philadelphia v. Melcer Co.; 170 U. 8. 593, 18 Sup. Ct.
788. The court below properly directed a verdict for the plaintiff,
and the judgment is affirmed, with costs.
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; L DOREMUS v. R 00’(‘ et al.
 (Cirenit Court, D. Washington, 8. D. May 22, 1809.)

1. MASTER AND SERVANT—ACTION FOR PRERSONAL INJURY--JOINDRER OF DEFEND-
ANTS.

Although a master ‘and his servaht “throiigh whose culpable negligence
another is injured, may each be liable for such injury, their obligations rest
upon different grounds, and they cannot be held joinily liable.

2. REMOVAL OF CAUSES—ACTION OF TORT AGAINST SEVEI{AL DEFENDANTS—
SEVERABLE CONTROVERSIES.

An action to recover unliquidated damages for a personal injury caused
by negligence, though the negligence complained of may constitute & breach
of' eontract on the part of defendant, is an action ex delicto,. governed by
the law of torts; and the plaintiff may join several as defendants, and, if
the evidence sustams his complaint against one only, may recover against
that one and dismiss as against the others. In such case, defendants,
though :sued as though jointly liable, and although the complaint shows
affirmatively that they are not jointly liable, cannot recast the issues ten-

. dered by the complaint, and divide the cause so as to present separate con-
troversies as to each.1
8. SaME—PLEADING.

‘When the right to remove a cause depends upon the n.xtule of the con-
troversy and the questions to be litigated, the complaint alone is to be con-
gidered for the purpose of ascertaining the nature of the controversy and
the questlons involved; and, although the defendants may by their plead-
ings introduce new matter and raise additional questions, they canunot so
change the case as to make it cognizable in a federal court, if it was not so
when comienced,

4. SAME—JOINDER OF DEFENDANTS TO PREVENT REMOVAL.

Where two defendants are sued together, and plaintiff demands judg-
ment against both, the court cannot assume that either one of them is the
real party against whom the plaintiff intends to prosecute his action, and
that the other has been joined merely for the fraudulent purpose of depriv-
ing .the real defendant of his right of removal. Ia order to sustain the
Jjurisdiction of the federal court on that grouud, it is necessary for the re-
moving defendant to'allege and prove such fraudulent purpose.

Action at law to recover damages for a personal injury, com-
menced in the superior court for the state of Washington, and
removed to the United States circuit court by the defendant the
Oregon Railroad & Navigation Company on the grouud of a separable
controversy. Heard on motion to remand.

M. O. Reed, for plaintiff. )
W. W. Cotton, for defendant Oregon R. R. & Nav. Co.

HANFORD District Judge. The plaintiff sues to recover damages
for a persOna] injury suffered by him while unployed in the opera-
tion of tlge Oregon Railroad & Navigation Company’s railroad, through
alleged neghgence. The complaint. charges the defendants jointly
w1th negligence and Wrongful contduct producing the injury, but
it is apparent from the recital in the complaint that the two defend-
ants could not have been joint actors, so as to beconme jointly liable,
as in casé’ where several persons, actively participate in the com-
mission of a trespass. If the defendsut Root is guilty ‘of any wrong,

1 For separable controversy as ground ror removal, see note to Robbins v. El-
lenbogen, 18 C. C. A. 86.



