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MONONG‘A‘HELA COAL CO. v. FIDELITY & DEPOSIT CO. OF MARYLAND.
(Circuit Court of Appeals; Fifth Circuit. May 28, 1809.)
No. 8171

[NDEMNITY—BRrEACR or SURETYSHIP BOND—EVIDENCE.

Under a bond for indemnity given on behalf of an employé appointed as
‘agent for the sale of merchandise on commission, which by its terms de-
clares that its true intent and meaning are that che surety “shall be respon-
sible for moneys, securities, or property diverted from the employer through
fraud or dishounesty on the part of the employé,” proof that on a settle-
ment of accounts between them there was an indebtedness from the em-
ployé to the employer is not of itSelf sufficient to authorize a recovery by
the employer against the surety, as such indebtedness may have been au-
thorized by agreement between the employer and ¢mployé, or by their
course of dealing. and may bave been incurred without any fraud or dis-
houesty on the part of the employe '

In Error to the Circuit Court of the United States for the Eastern
District of Louisiana.

This is an action brought by the plaintiff in error against the J. B. Donnally
Company, Limited. and the defendant in error, on a Loud of insurance or in-
demnity. The said plaintitf in error had judgment against the J. B, Donnally
Company, Limited, for $6.634.15; but the cireuit court directed a verdict for
the defendant in error, and judgment was rendered in-its favor. Whether or
not the court erred in directing a verdict for the Fidelity & Deposit Company
of Marylifid is the question for consideration here.

The petition, leaving out formal parts, s as follows:

“First. That on the 10th day of March, 1898, it entered Into a contract of
agency with saild defendant {the J. B. Donnally Company, Limited] to sell Pitts-
burg coal of plaintiff ip the state of Louisiana upon the terms, under the condi-
tions, and for the commissions set forth in the agreement thereof, made part
hereof; same expiring on the 31st of December, 1896. Second. That said con-
tract was in writing, renewed for one year to the 31st day of December, 1897,
a8 per renewal thereof annexed hereto as part hereof. Third. That, during the
course of the business relations so existing between petitioner and said defend-
ant, certain lots of coal were sold by said defendant, the proceeds thereof c¢ol-
lected for account of petitloner by said defendant, and not paid over, and same
amount to the sum of six thousand six hun(hed thirty-four and 15/100 dol-
lars, with six per cent. per annum interest from the 1st October, 1897, as
»will more fully appear by the statements annexed as part hereof. Petitioner
further represents that demand has been made upon sail defendant for the
rayment of said sum aforesaid, without avail. Your petitioner further rep-
resents that the Fidelity & Deposit Company of Maryland, & corporation
created under and by virtue of the laws of the state of Maryland, and a
citizen of said state, domliciled at Baltimore, Maryland, and having a legal
representative and doing business in this district, did, by its bond No. 30,901,
in consideration of the premium therein expressed and paid, bind and obli-
gate itself unto your petitioner, in the sum of ten thousund dollars, that it
would save, defend, and keep harmless your petitioner from and against all
loss and damage whatsoever, of any nature or kind, and from all other legal
costs and expenses, direct or indirect, incidental thereto, which petitioner shall
or may at any time sustain or be put to in the premises, and against all and any
pecuniary loss sustained by petitioner of moneys belonging to petitioner, in the
possession or custody of the said J. B. Donnally Company, lLimited, of Néew
Orleans, or for the possession of which it i§ responsible, under their contract of
agency and renevwal hereinbefore set forth, which said bond is signed on the
20th of March. 1896, for a period of time of one year expiring the 20th March,
1897, and which bond was continued in full force and effect thereafter, for due
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consideration paid, for one year, to the 20th March, 1898, all of which will more
fully and at large appear by reference to said bond and said continuation cer-
tificate, hereto annexed and made part hereof. Petitioner further represents
that the amount so due and owing as aforesaid by the said J. B. Donnally Com-
pany, Limited, is & loss sustained under and by virtue of the terms and provi-
sions of the bond, and the continuation thereof aforesaid, and has been duly
demanded of the said Fidelity & Deposit Company of Maryland, which company
has heretofore declined payment thereof.”

The defendant’s answer was a general denial, and an averment that it was
not liable on the bond, except for pecuniary loss caused by the larceny or em-
bezzlement of the employé, the J. B. Donnally Company, Limited; that the
respondent was discharged from liability on the bond by reason of a false cer-
tificate given by the plaintiff that it had examined the books of the employé,
and found them correct, ete. )

The bond sued on is as follows:

“Whereas, the J. B. Doonally Company, Limited, New Orleans, Louisiana,
hereinafter called the ‘employé,” has been appointed to the position of agents in
the service of the Monohgahela Coal Company, Pittsburg, Pennsylvania, here-
inafter called the ‘employer,” and has been required to furnish a bond for his
honesty in the performance of his duties in said position; and whereas, the em-
ployer has delivered to the Fidelity and Deposit Company of Maryland, a cor-
poration of the state of Maryland, hereinafter called the ‘company,’ certain
statements and declarations relative to the duties and accounts of the employé,
the manner of conducting the business of the employer, and other matters,
which, together with any statements or declarations hereafter required by or
lodged with the company, do and shall constitute an essential part and form the
basis of this contract: Now, therefore, in consideration of the sum of seventy-
five and 090/440 dollars paid as a premium for the period from March twentieth,
1896, to March twentieth, 1897, at 12 o’clock noon, and upon the faith of the
said statements and declarations as aforesaid by the employer, it is hereby
agreed and declared that, subject to the provisions and conditions herein con-
tained, which shall be conditions precedent to the right on the part of the em-
ployer to recover under this bond, the company shall at the expiration of three
months next after proof of a loss, as hereinafter mentioned, has been given to
the company, make good and reimburse to the employer to the extent of the
sum of ten thousand dollars, and no further, all and any pecuniary loss sus-
tained by the employer of moneys, securities, or other personal property belong-
ing to the employer in the possession or custody of the employé, or for the pos-
session of which he is responsible, directly occasioned by larceny or embezzle-
ment on the part of the employé in connection with the duties of the office or
position in the service of the employé hereinbefore referred to, as the same have
been stated in writing by the employer to the company, and occurring during
the continuance of this bond, and discovered during said continuance, or within
six months thereafter, or within six months from the death or dismissal or
retirement of the employé from the service of the employer within the period
of this bond, whichever of these events shall first happen: provided. always,
that said company shall not be liable by virtue of this bond for any mere error
of judgment or injudicious exercise of discretion on the part of said employé in
and about all’or any matters wherein he shall have been vested with discretion
either by instruction or rules and regulations of the said employer. And it is
expressly understood and agreed that the said company sball in no way be held
liable hereunder to make good any loss that may accrue to the said employer by
reason of any act or thing done or left undone by the said employé in obedi-
ence to or in pursuance of any direction, instruction, or authorization conveyed
to and received by him from said employer, or its duly-authorized officer in its
behalf; and it is expressly understood and agreed that the said company shall
in no way be held liable hereunder to make good any loss by fire, robbery, theft,
or otherwise that said employer may sustain, except by the direct act or con-
nivance of the said employé. The following provisions also are to be observed
and binding as a part of this bond: That the company shall be notified in writ-
ing, addressed to the president of the company, at its office, in the city of Bal-
timore, state of Maryland, of any acts of omission or of commission on the part
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of the: employé which may involve a loss for which the company is responsible
hereunder, immed;ately after the nccurreqee of such aet shal] come to the knowl-
edge of the employer, ;,;ﬁthat any claim made in respect.of. this bond shall be in
writing, addressed 1o the. presldent of ‘the company. as aforesald immediately
after the discovery of, Any.less for which' the company ig, responsxble hereunder,
-and within six months.after the’ expix;ation or. cancellation of this bond as afore-
#aid. . And upon the making of such claim this bond shall wholly cease and
determine, as regards any lability for any act or omission of the employer com-
mitted subsequent to the making of such claim, and it shall be surrendered to
the company on payment of such claim....That if the employer shall at any time
hold, concurrently with this bond, any other bond or guaranty of surety from
or on behalf of the employé, the employer shall be entitled, in the event of
loss by default of the employé, to claim hereunder only such proportion of the
loss. as: the amount covered by this bond bears.to the whole amount of sécurity
carried, whether valid or not. That if the company shall so elect, this bond
may be canceled at any time by giving one month’s notice to the employer, and
refunding the premmm paid, less a pro rata part thereof for the time said bond
shall have been in force, remaining liable for all or any default covered by this
bond which may have been committed by the said employé up to the date of
such determination, and discovered and notified to the company within the
limit of ‘time hereinbefore provided for. That the employer shall, if required
by the company, and as soon thereafter as it can reasonably be done, give all
such ‘aid and information 48 may be in its power, at the cost and expense of
the company, for the purpose of prosecuting and bringing the said employé to
justice, or for aiding the company in suing fér and making effort to obtain
reimbursement from the employé, or his estate, of moneys which the company
shall have paid or become liable to pay by virtue of this bond. That the com-
pany shall not be liable under this bond for the amount of any balance that
may be found due the employer from the employé, and which may have accrued
prior to the date hereof, and@ which may be discovered within the period here-
of; it being the true intent and meaning of this bond that the company shall
be responsible aforesaid’ for moneys, ‘securities, or property diverted from: the
employer through fraud or dishotniesty on the part of the employé within the
‘period specified in this bond. ThHat this bond will become void as to any claim
for which the company i responsible hereunder to the employer, if the employer
shall ‘fail to notify the ¢ompany of the cecurrence of such act immediately
"after it ‘shall have come to the knowledge of the employer. And if, without
previous notice to and consent of the company thereto, the employer has in-
trusted or shall intrust the employé with moneys, securities, or other personal
property, after having discovered any act of dishonesty, or condones any act for
which the company may be liable hereunder, or makes any settlement with the
employé for any loss Hereunder, this bond ghall bhé null and void, and any
willful misstatément or suppression of facts in any claim made hereunder ren-
ders 'this bond void from the bevmmng That no suit or action of any kind
against the company for the recovery of any claim upon, under, or by virtue
of this bond shall be sustainable in any court of law or equity unless such suit
or action shall be commkenced, and the process served on the company, within
the term of twelve months (3(‘5 days) next after the presentation of such claim;
and, in case any suit or action shall be commenced against the company after
the expiration of the said period of twelve months, the lapse of time shall be
deemed as conclusive evidence against the validity of_ the claim thereby so at-
.tempted to be enforced. That the company, upon the execution of this bond,
"shall not thereafter be responsible to the employer under any bond previously
issuéd to the employer on béhalf of said employé and, upon the issuance of any
bond subsequent hereto Upon said employé in favor of said employer, all re-
sponsmility hereunder shall cease and determine, it bemg mutually understood
that it is the intention of this provision that but one (the last) bond shall be in
force at one time, unless otherwise stipilated between the employer and the
company That no one of the above conditions, or the provisions contained in
this bond, shall be deemed to have been walved by or on behalf of said com-
pany unless the waiver be clearly ' ‘expressed in writing, over the signature of
its president and secretary, and its seal thereto affixed. And the said employé
doth hereby, for himself, his helrs, executors, and administrators, covenant and
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agree to and with the said company that he will save, defend, and keep harm-
less the said company from and against all loss and damage, of whatever
nature or kind, and from all legal and other costs and expenses, direct or inci-
dental, which the said company shall or may at any time sustain or be put to
(whether before or after any legal proceedings by or against it to recover under
this bond, and without notice to him thereof), or for or by reason or in conse-
quence of the company having entered into the present bond. In witness where-
of, the said J. B. Donnally Company, Limited (the said employé), has hereunto
set his hand and seal, and the said company has caused this bond to be signed
by its president and its acting secretary, and its seal to be hereunto affixed, this
twentieth day of March, one thousand eight hundred and ninety-six.
“Signed, sealed, and delivered by the said employé in the presence of
“J, B, Donnally Co., Ltd.

“[Signed] J. B. Donnally, President. [Seal.]
“Employé.

“[Signed] P. W. Dyer. [Signed] Edwin Warfield, President.

“[Signed] Tho. L. Berry, Acting Secretary. [Seal.]”

The depositions of O’Neill and Theis, officers of the plaintiff company, showed
that there was found due from the employé to the plaintift in error the sum of
$6,634.15 on settlement of accounts. The bond sued on was renewed, as
averred in the petition, on the 1st day of May, 1897; the remewal to begin
March 20, 1897, at the expiration of the bond as first given, and to continue {till
March 20, 1898. O’Neill and Theis admitted that before this renewal was
granted they gave the defendant in error a certificate in substance as follows:

“To the Fidelity and Deposit Company of Maryland: This is to certify that
on the 17th day of March, 1897, the books and accounts of the J. B, Donnally
Co., Limited, in our employ as agents, were examined by us, and we found them
correct in every respect, and all moneys handled by him accounted for. He has
performed his duties in an aeceptable and satisfactory manner, and we know
of no reason why the guaranty bond should not be continued. His sala,ry is
now commissions, and he is employed as agents,

“Dated -at Pittsburg, Pa.

“[Signature] Monongahela Coal Company,
. “Wm. W. O’Neill, Prest.

“April 20th, 1897.”

They both testified that the books had not really been examined as stated in
the certificate. Other facts are stated in the proper connection in the opinion.

The court, on request, instructed the jury to find for the defendant the Fidel-
ity & Deposit Company of Maryland. The court said:

“The certificate must be taken as true, so far as this surety company has a
right to take it, as to them, whether as a matter of fact it was false to O'Neill
or not, There was nothing done by the surety company to mislead O’Neill
into giving this certificate. The inclosing the blank was a mere form, but it
was essential that he should give the certificate, if he expected the renewal of
the. contract of indemnity. Therefore he chose to give it. It may have been
false that they never examined the books, but the indemnity company had a
right to take the fact stated as true; and the suggestion that it was a .trick of
the indemnity company does not count for anything, unless it be shown that
O’Neill was misled into a condition of things, which does not appear by the
testimony. It was a voluntary contribution of O’Neill's. He could have de-
clined to send it, or that he would not send it, because he had not examined the
books; but, when he did say that he examined the books and found them cor-
rect, the indemnity company had a right to take that fact to be true, and did
take it for true, and acted upon it. Unquestionably, as between these con-
tracting parties, O’Neill is estopped from denying that certificate, in law. He
cannot be heard to deny it to screen himself from it, in law, as between the two
contracting parties, Of course, that would cover all antecedent matiers. But,
further, the inducement to the surety company to enter into the second contract
was a false inducement. That inducement was in the statement of O’Neill that
he had examined the books and found them correct. I think there must be a
verdict for the indemnity company.”
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Verdlet and judgment were rendered for the defendant the Fidelity & De-
posit Company of Maryland, The plaintiff in error assigns as error the instrue-
tions of the court.

W. 8. Benedict, for plaintiff in error.

Harry H. Hall and P. M. Milner, for defendant in error,

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

SHELBY, Circuit Judge, after stating the case, delivered the opin-
ion of the court.

The bond sued on is one of mdemmty, but it is a contract 1mposmv
different obligations on the several makers. The plaintiff in error
is called in the bond the “employer,” the defendant in error the “com-
pany,” and the J. B. Donnally Company, Limited, the “employé.”
These terms will be used for brevity. The contract first recites that
the employé “has been required to furnish a bond for his honesty in
the performance of his duties in said position” (meaning as agent
for the employer). After reciting the consideration, and making
other recitals not material here, the agreement is that “the company
shall * * * make good and reimburse to the employer, to the
extent of the sum of ten thousand dollars, * * * all and any
pecuniary loss sustained by the employer, of moneys, securities, or
other personal property, belonging to the employer in the possession
or custody of the employé, or for the possession of which he is re-
sponsible, directly occasioned by larceny or embezzlement on the
part of the employé in connection with the duties of the office or po-
sition. * * *” The employer, if required by the company, is to
give aid and information “for the purpose of prosecuting and bringing
the said employé to justice. * * *7 It is declared by its terms
that the “true intent and meaning” of the bond are “that the company
shall be responsible * * * for moneys, securities, or property
diverted from the employer through fraud or dishonesty on the part
of the employé. * * '*” These provisions all relate to the obliga-
tions of the company. From them it appears that the liability of the
company is restricted to claims based upon the larceny, embezzle-
ment, or at least the dishonesty, of the employé. The obligation of
the company does not cover.every liability or claim which might
accrue in favor of the employer and against the employé. A loss
by carelessness or inattention to business might be the foundation
of a just claim against the employé by the employer, which would
impose no liability on the company by the terms of its obligations in
the bond. 1If, with the consent of the employer, expressed or implied
from the course of dealings between it and the employé, the latter
used or retained moneys, chflr'ﬂmfr itself with them, it would be no
obligation covered by the insurance or indemnity of the company.
1t follows, therefore, that the fact that the account between the em-
ployer and the employé shows an indebtedness from the latter to the
former is not sufficient of itself ‘to support a claim on the bond
against the company. To recover in an action on a bond, defeuse
being made, there must be an allegation of a breach of it, sustained
by evidence. There is neither allegation nor proof that the employé
has, through fraud or dishonesty, diverted from the employer moneys,
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securities, or other property, nor that it has committed larceny or
embezzlement of such property.  O’Neill and Theis, the only - wit-
nesses, testify that the course of business between the employer and
employé was for the latter to transmit the notes of the purchasers
for coal sold on credit, and subsequently out of cash sales to retain
commissions on account of the sales for which the notes were given.
Such dealings made it necessary to keep accounts of debit and credit.
Fraud and dishonesty are not to be presumed. The law presumes
that every man acts honestly, till the contrary is shown.. No fact
is shown tending to prove that the debt originated in the fraud or
dishonesty of the employé. As late as the 20th of April, 1897,
O’Neill, the president of the employer company, furnished a certifi-
cate that the employé had performed its duties in an acceptable man-
ner, “and that we know of no reason why the guaranty should not be
continued.” The amount of the debt of the employé to the employer
is $6,634.15. Part of this sum ($1,088.64) was collected in 1896.
The remainder was collected in April and June of 1897. J. B. Don-
nally, Sr., the president of the employé company, died August 29,
1897. The fact that on settlement the employé owed the employer
was discovered November 24, 1897, nearly three months after Don-
nally’s death. Under the circumstances, the fact that the employé,
on settlement, is found to owe the employer, is not sufficient to show
that the debt originated in fraud or dishonesty, in embezzlement or
larceny.
It is alleged in the petition that the company—

“Did bind and obligate itself unto your petitioner, in the sum of ten thousand
dollars, that it would save, defend, and keep harmless your petitioner from and
against all loss and damage whatsoever, of any nature or kind, and from all

other legal costs and expenses, direct or indireect, incidental. thereto, which
petitioner shall or may at any time sustain.”

The bond sued on does not contain this or any similar obhgatwn
on the part of the company to the employér. Such language, in sub-
stance, is in the latter part thereof, but it is the obligation of the em-
ployé (the J. B. Donnally Company, Limited) to the company (the
Fidelity & Deposit Company of Maryland). That part of the bond is
as follows:

“And the said employé doth herebhy * * * agree that he will save, de-
fend, and keep harmiess the said company from and against all loss and dam-

age of whatever nature and kind, and from all legal and other costs and ex-
penses, direct or incidental. * * *”

" This part of the bond is the agreement of the emplové to reimburse
the company if it has to pay anything to the employer by reason of
the contract. It contains no such obligation of the company to the
employer.

There was no evidence, in our oplmon before the JllI‘V to sustam
the allegations of the petltlon or to justify a recovery in the case. It
was proper to direct a verdict for the Fidelity & Deposit Company of
Maryland. The judgment of the circuit court is affirmed.

94 F.—47
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SOUTH SHORE LUMBER 00 \7 C C. THOMPSO\I LL‘\IBER co.
(Circuit. Court of Appeals, Seventh Circult June 6, 1899.)
‘ No. 559

BOUNDARIES—RKPABIAN OWNERS ON COVE on BAY-—-FRONTAGE oN LiNe of

. NavigaBLe WATER

“ ot Under the rule that the fmntage of a nparian owner on the line of navi-

. i, gable water within @ small bay, jor icove shall bear the same ratio to his
‘shore frontage as.the entire length of the line of nav1gab1e water within
the .¢ove bears to its shore llne, a ‘eourt cannot declare the boundary be-
twéen two ddjoining owners on’ the line of navigable water as a matter
‘of ‘14w, where the evidence as to/ the limits 'of the’ cove is conflicting; and
in$uch case ‘there is-sufficient uncertalnty, so that the boundary may be
fixed by the agreement or acquiescence of the parties

In Ex'ror to the Cu-cult Court qf the Umted States for the ‘Western
Distriet of Wisconsin, . o

. 'W. M, Tompkins; for plalatlff &1,1 error.,
C. A. Lanoreux and: H Haydﬁn, for defendant in error.

Befoi'e ‘WOODS, JE}&KINS [and GR@SSOUP Olrcult Judges.
R S TR

WOODS, Glrcult Judge g lamtlﬁ? in err()r is thé plaintiff in
the action. The complaint shows that the parties ‘own severally
adjacent lands, on which they operate sawmills, the land of each front-
ing upon Chequamegoh Bay, ahd that for use in connection 'with its
land and’mill each has erected do¢ks ‘and piers extending to the liné
of nawgab e water. " It is charged “thaf, the defendant’s docks and
structuresencroach on the water frontage of the plamtlﬁ ” and the
question for determination at'the ‘trial was of the proper location of
the common boundary from the water’s edge to the line of navigabil-
ity. . The trial was by jury, a,nd on the verdict rendered, Jjudgment
was g1ven for the defendant.:

Error is assigned upen the refusal of each of the followmg requests
for gpecial instructions:

“(1) The cove or bay in Which the properties of the parties are situated 18
the one bounded by the lines A-B,and C-D on the map marked ‘Plaintiff’s Ex.
X.' (2) The evidence shiows that the riparian boundary line between the prop-
erties passes over the docks of the defendatit at, points on line F-Q in plaintiff’s
Bx. X, (8Y The plaintxff is entitled to a verdrét in’ its favor, the only question
for the jury belng what amount of damages plaintiff shall recover. (4) There
18 no such uncertainty as to the boundary line between the dock properties as
to raise a question which can be setfled by agreement or acquiescence,”

The first and second requests, it is evident, were in effect the same
as the third. It is agreed that the rule for fixing boundary lines in
a small bay or cove,.as déclared in Inhabitants of Deerfield v. Arms,
17 Pick. 41, and approved in Jones v. Johnston, 18 How. 150, John-
ston v. Jones, 1 Black 209 and Land Co.'v. Blgelow, 84 Wig, 157 54
N. W. 498, is: e ‘

“First, determine the outside boundaries of the cove or headlands. ‘Run out
lines from these headlands at equal angles to the shore to the line of navigable
waters. Between these headlands draw a line upon the general course of the
navigable waters. Then apportion this line of navigable water to the shore



