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grinding was done. Some of the witnesses flaY' that it is the first
't4eglass-cutting operatio.n, for thepurpose of saving work

for the cutter, and that the value of the blank is increased thereby,
while others deny this statement, and say that it is merely done in
order to remove defects· in manufacture, or to obviate the danger of

the workmen's hands. One: of the witnesses for the import-
ers, however, says, (and I think this. fa,irly shown from the testimony
generally)' that its effect is to make the article more salable. Counsel
for the importerseontends that congress could not have meant to pro-
vide for such an infinitesimal amount of cutting,' and must have in-
tended to cover, by the provision for articles of ground glass, only
tbose wbere the grinding was done. for a permanent But
the court would not be autborized in thus contradicting the express
provision of the statute. Saltonstall v.Wiebusch, 156 U. S. 601, 15
Sup. Ct.. It is clear that tWs: grinding is intentional, and for
some purpose;. and as the language of the statute includes all grind-
ing, except for stoppers of a:p.d inasmuch l,lS the bowl is an
"article of glass," ground, r think it is. dutiable under the provisions
of paragraph 100, at 60 per cent. ad' valorem. The decision of the
board of appraisers as to these blanks is reversed.

EAGLE v. NOWLIN, Collector.
(District Court, D. Indlaqa. May 29, 1899.)

No.I'i;818.' !

INTERNAL REVENUE-TAX ON OI,EOMARGARiNE-DEALERS-KNOWI,EDGE.
Under 1 Supp. Rev. St. p. 505, § a,provlding that "retail dealers in oleo-

margarine shall pay" a certain tax, and that "every' person who sells oleo-
in' specified quantities is' a retail dealer, such a dealer is liable

to the tax, though he honestly believed that what he bought and sold was
butter.

This is an action brought by the plaintiff against tbe defendant,
as collector of internal revenue, to recover the amount of a tax
assessed against, and collected from, the plaintiff, as a retail deal-
er in oleomargarine, by the defendant. The plaintiff insisted that
be was not liable to tbe tax, and paid the same to tbe collector un-
der protest. The case was, by agreement, submitted to the court
for trial on the following agreed statement of facts:
"The plaintiff,John H. Eagle, is a grocer in the city of Indianapolis, Ind.,

doing b\lSiness at No. 624 Korth Delaware street. That said John H. Eagle
bought of. the 'l'hree Friends Oreamery what was sold by. said company as
creamery butter, and sold the same to the trade generally, believing at tbe time
that it was creamery butter. That he handled these goods for a period of
11 months, beginning with August. 1897. That it was discovered by the rev-
enue officers that the said 'l'hree Friends Oreamery was manufacturing oleo-
margarine in violation of law, and that the goods bought by sa;id John H. Eagle,
and sold as cl:eamery butter, were in fact : That the commis-
sioner of internal revenue thereupon assessed a tax of $44 and a penalty of $22
against him as a retail dealer in oleomargarine, and the revenue collector noti-
fied him, the said Eagle, that such assessment had been made, and must be paid
within 10 days. asked for .time to present application for abatement
of tax and penalty to the commissioner of internal revenue, which time was
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On this application and proof offered, the commissioner ahated the
penalty, but ordered the collection of the tax, $44, whir'h was paid hy :\11'. Ea-
gle under protest; he having filed the usual return for special tax on Form 11,
a copy of which is hereto attached, marked in red ink 'Copy.' This was also
filed under protest by Mr. Eagle. He also appealed to the commissioner of
internal revenue from said assessment and payment thereof, which appeal was
overruled. It is agreed that he did sell, at retail, oleomargarine, but it is also
agreed that he did not know at the time it was oleomargarine. It is also agreed
that he made no special effort to inform himself as to whether it was oleo-
margarine or creamery butter. It is also agreed that he had no special tax
stamp at the time, nor had he paid any special tax, as a retail dealer in oleo-
margarine. That the defendant collected the amount, $44, as the revenue col-
lector of the Sixth district, and not otherwise. That it was paid by the plain-
tiff after time had been given to him to present the matter to the commissioner
of internal revenue, and after the hearing of his complaint, and the abatement
of the penalty of 50 percent., and that he appealed from said assessment of
tax against him, which was also heard and overruled, after which this suit
was brought, and is now pending, to recover the said sum of $44 so paid."

The statute under which the tax was assessed and collected
reads:
"Retail dealers in oleomargarine shall pay forty-eight dollars. Every person

who sells oleomargarine in less quantities than ten pounds at one time shall
be regarded as a retail dealer in oleomargarine." 1 Supp. Ilev. St. U. S. p.
505, § 3.
Frank B. Burke, for plaintiff.
A. W. Wishard and J. J. M. La Follette, for defendant.

BAKER, District Judge (after stating the facts as above). The
contention of the plaintiff is that having in good faith, and with-
out fault or negligence, purchased the ,oleomargarine as creamery
butter, and having sold the same in like good faith, without fauIt
or negligence, he is,not liable to the tax. The statute is a revenue
regulation, operating incidentally for the protection of the public
health, and the congress regarded the dealing in oleomargarine as a
suitable subject for the imposition of a tax. In the absence of the
statute, dealing in oleomargarine would be as legitimate as dealing
in any harmless commodity. The statute is not aimed at deal-
ing in oleomargarine as an act whieh is immoral or malum in se, but
as one which is made malum prohibitum, in aid of the revenue, except
upon payment of the prescribed tax. It does not make knowledge on
the part of the dealer an ingredient in his liability to pay the tax; nor
ought the court to import, by construction, such an ingredient into
it. If a person deals in oleomargarine, without regard to the ques-
tion of motive or knowledge, he becomes liable to the tax. The
principle on which this doctrine is grounded is well stated in 3
Greenl. Ev. § 21, where it is said:
"Ignorance or mistake of fact may, in some cases, be admitted as an excuse.

But where the statute commands that an act be done or omitted, which, in
the absence of such statute, might have been done or omitted without cul-
pability, ignorance of the fact or state of things contemplated by the statute,
it seems, will not excuse its violation. Thus, for example, where the law
enacts the forfeiture of a ship having smuggled goods on board, and such goods
are spcreted on board by some of the crew, the owner and officers being alike
innocently ignorant of the fact, yet the forfeiture is incurred notwithstanding
.their ignorance. Such is also the case In regard to many other fiscal, police,
and otber laws and regulations. for the mere violation of which, irrespective
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of the motives or knowledge of the party, certain penalties are enacted; for
the law in these cases seems to bind the party to know the facts and to obey
the law at his peril."
A brief review of some of the cases will show that where the

statute commands that an act be done or omitted which, in the ab-
sence of such statute, might have been lawfully done or omitted,
ignorance of the fact or state of things contemplated by the statute
will not excuse its violation.
The case of Reg. v. Woodrow, 15 Mees. & W. 404, was an infor-

mation for the recovery of a penalty brought by William Hedges,
an officer of the excise, against Woodrow, a licensed dealer in to-
bacco by retail, for having in his possession adulterated tobacco,
contrary to an act of parliament. The action was brought under
the third section of 5 & 6 Viet. c. 93, § 3, which provided as follows:
"Tha.t every manufacturer of, dealer in, or retailer of tobacco, who shall

receive or take into or have in his possession, or who shall sell, send out, or
deliver any tobacco or snuff which shall have been manufactured with, or shall
have added thereto or mixed therewith, or into or amongst which there shall
have been put, either before or after being manufactured, or in which there
shall be' found on examination thereof any other material, liquid, substance,
matter or thiJ;lg, than, as respects tobacco, water only, shall forfeit two hun-
dred pounds."
'l'he case stated for the judgment of the court was that the de-

fendant had purchased the tobacco of a manufacturer as genuine
tobacco, and believed that the tobacco so purchased was genuine,
and that had no knowledge nor cause to suspect that the to-
bacco he so purchased, and which was seized, had any substance,
matter, or thing added to or mixed therewith prohibited by the
statute, or that it had been manufactured in any other way than
as directed by law. It was strenuously insisted by counsel for the
defendant that he could not be held liable for having in his pos-
session the adulterated tobacco because he was ignorant of that
fact, and that such ignorance did not arise from any fault or neg-
ligence on his part. The court, however, was unanimously of the
opinion that the respondent was liable for the penalty imposed by
the statute. Counsel insisted that the degree of care on the part
of the purchaser prescribed by the court would require a nice
chemical analysis. To this Parke,B., responded:
"You must get some one to make that nice chemical analysis, or you must

rely on the manufacturer and dealer who sells to you, and take remedy
aga.i;nst him. You may take a warranty from him that it is lawful tobacco.
There are very ample reasons for these provisions of the act, on account' of
the difficulty of convicting in such cases."
It was said by Parke, R, in the course of his opinion:
"It is very true that in particular lnstances It may produce mischief he-

cause an innocent man may suffer from the want of care in not examining
the tobacco he has received, and in not taking a warranty, but the public
inconvenience would be much greater if :n every case the' officer. were obliged
to prove knowledge. 'rhey would be very seldom able to do so. The legis-
lature have made a stringent provision for the purpose of protecting the
revenue, and have used very plain words." I

The Beckham v. Nacke, 56 Mo. 5:16, was a qui tam action
brought by the plaintiff against the defendant, who was a justice'



EAGLE V. NOWLIN. 649

of the peace, for the penalty imposed by statute for joining in mar-
riage her minor son without her consent. The action was founded
on the sixth section of the marriage act (2 Wag. St. p.·930), which
provided that:
"If any such person shall join in marriage any minor without the written

certificate of consent under the hand of the parent, guardian or other per-
son under whose care and government the minor may be, or the presence
and consent of the parent," etc., "such person shall forfeit $300 to be re-
covered with costs of suit by civil action in any court having cognizance, by
the parent, guardian or person having charge of such minor; the one-half
of such penalty to the u;;e of the county, and the other half for the use of
the Ilerson who shall prosecute for the same."
The justice defended on the ground that he was honestly mis-

taken in respect to the age of the minor, in good faith believing
that he was at the time of full age. The court held, without dis-
sent, that it was not sufficient that he acted under the bona fide
belief that such minor was of full age; that his honest mistake in
that regard would not protect him. This case goes upon the prin-
ciple that an honest mistake {)f fact will not relieve from the penal
consequences of the statute.
The case of Com. v. Boynton, 2 Allen, 160, was an indictment

against the defendant for being a common seller of intoxicating
liquor. On the trial, after certain sales of beer had been testified
to, the defendant offered evidence to prove that the article sold was
not int{)xicating, and that if it were so he had no reason to sup-
pose that it was intoxicating, and bought it for beer, 'which was
not intoxicating, and did not believe it to be intoxicating. The
court below instructed the jury that, if the defendant sold liquor
which was in fact intoxicating, he might be found guilty, although
he did not know 01' suppose that it was intoxicating. The defend-
ant was convicted, and alleged exceptions. The supreme court
overruled the exceptions, holding that the charge of the court be-
low was correct. The court said:
"The salutary rule that every man is conclusively presumed to know the law

is sometimes productive of hardship in particular eases; and the hardship is no
greater where the law imposes the duty to ascertain a fact."
The court held that it was the duty of the defendant to ascertain

the fact for himself whether the beer"which he sold was intoxicating
or not.
The case of Com. v. Fanen, 9 Allen, 489, was an indictment upon

S1. 1864, c. 122, § 4, which provides, among other things, that who-
ever sells or keeps or offers for sale adulterated milk, or milk to which
water or any foreign substance has been added, shall be punished by
a fine, as therein provided. The defendant contended that the
commonwealth should have been held to prove on the trial that he
committed the offense knowing the milk to be adulterated. The su-
preme court held that the statute did not require such proof, and
that it was evident that the legislature did not intend that it should
be so. It was held that the statute was a police regulation for the
security of the public health, and that it was important that the
eomrnunity "'hould be protected against frauds, whith were then prac-
ticed so extensively and skillfully in the adulteration of articles of
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diet in common use by the people. It was adjudged that, although
the defendant did not know that the milk which he sold was adulterat-
ed, he was still liable to the penalty, and that he was bound, at his
peril, to ascertain whether the milk was pure or adulterated. The
case of Oom. v. Waite, 11 Allen, 264, announces the same doctrine.
The case· of Com. v. Raymond, 97 Mass. 567, was an indictment

charging the defendant with having knowingly, willfully, and mali-
ciously killed a certain calf, which was less than four weeks old, with
intent then and there the meat of said calf to sell, contrary to the
statute. The court said:
"The defendant is charged with an offense under the first clause of section 1,

c. 253, 81. 18GB, by which it is made punishable to kill a calf less than four
weeks old for the purpose of sale. It was not necessary to allege in the indict-
ment that he knew the calf to be less than four weeks old. Under this clause,
as under the laws against the sale of intoxicating liquor or adulterated milk, and
many police, health, and revenue regulations, the defendant is bound to know
the facts and obey the law at his peril., Such is the general rule where acts
which are not mala in se are made mala prohibita from motives of public policy,
and not because of their moral turpitude or the criminal intent with which
are committed."

The case of State v. IIartfiel, 24 Wis. 60, was an indictment for sell-
ing spirituous liquor to a minor in violation of the statute. The de-
fendant introduced evidence to show that he believed, in good faith,
that the minor to whqm he made the sale was of age. The court
below instructed the jury, that ign\)rance as to the fact that the per-
son to.whom the sale was made was a'minor was no defense. The
defendant was convicted, and appealed to the supreme court, where
it was held that, although the defendant did not know or suspect that
the purchaser was a minor, he was nevertheleSl\'!properly convicted.
The C()urt. beld that where the statute commands an act to be done
or omitted, which, in the absence of such statute, might have been
, done or omitted without ,culpability, ignoranceof the fact or state of
things contemplated by the statute constitutes no excuse for its viola-
tion.
The statute in question is a revenue regulation, and I entertain no

doubt that the congress ,intended tl) ,require the payment of the tax,
irrespective of the knowledge or motive of the person. who deals in
oleomargarine. ,Indeed, if this :were not so,. it is plain' that the
statute might be easily evaded and violated times without number,
to ;and irrem,ediable of the revenue. Any 9ther con-
struction w,ou;ld· practically emasculate the operation of the statute,
and defeat the accomplishn;J.entof. the purpose aimed at in its en-
actment., iThe butter is bound.to ascertain and know wheth-
er he is ,in genuine butter or oleomargarine, and to obey the
law, at his
It results that there mUst be judgment for the defendant. So or-

dered.
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DE:\,XISON MFG. CO. v. THOMAS MFG. CO
(Circuit Court, D. Delaware. May 5, 1899.)

No. 204.
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1. EQuI'ry PLEADING-MuLTIFARIOUSNESS.
The objection of multifariousness is one which addresses Itself to the

sound discretion of the court, and should not be sustained where the relief
prayed Is of the same kind with respect to the several matters complained
of and is based on substantially similar considerations, and no hardship or
Injustice is likely to result to the defendant from the joinder of such mat-
ters.

2. TRADE-MARKS-MARKS AND NAMES SUBJECTS OF OWNERS'IIIP.
Nothing can legally be appropriated by anyone as a trade,mark which,
aside from superiority in excellence, popularity 01' cheapness of the article
bearing it, would practically confer upon him a monopoly In the production
or sale of like articles.

3. SAME.
The word "quality" is used in different senses in the cases. It is em-

ployed in some to denote the grade, ingredients 01' properties of an article,
and in others to indicate generally the merit or excellence of an article as
associated with or coming from a certain source. "While there can be no
valid trade-mark as denoting quality when used merely in the former sense,
there may be a valid trade-mark as indicating quality when used in the
latter sense.

4. SAME-UNFAIR COMI'ETITION.
The doctrine of unfair competition in trade rests on the proposition that

equity will not permit anyone to palm off his goods on the public as
those of another. Lnfair competition in trade as distinguished from in-
fringement of trade-marks does not involve the violation of any exclusive
right to the use of a word, mark or symbol. The word may be purely
generic or descriptive, and the mark or symbol indicative only of style,
size, shape or quality, and as such open to the public, yet there may be
unfair competition in trade by an improper use of such word, mark or
symbol. 1

5. SAME-MANNER OF MARKING OR DRESSING' GOODS.
No one has a right, intentionally, fraudUlently and With purpose to de-

ceive the public, to dress articles manufactured or sold by him by such
mode of packing or Ilumbering as to cause or be likely to cause purchasers
to mistake them for those produced by a business rival.

In Equity. This was a suit in equity by the Dennison Manu-
facturing Company against the Thomas Manufacturing Company for
alleged infringement of trade-markis, and for unfair competition in
trade. Heard on demurrer to bill.
Rowland Cox and Charles W. Smith, for complainant.
Augustus T. Gurlitz and Lewis C. Vandegrift, for defendant

BRADFORD, District Judge. The bill in this case charges in-
fringement of certain alleged common law trade-marks and also
unfair competition in trade, and prays for an injunction and an ac-
count. The defendant has demurred to the bill, alleging that it is
multifarious, defective and insufficient. Both the complainant and
defendant are engaged in the busine€S of manufacturing and selling

1 As to unfair competition in trade, see note to Scheuer v. MUller, 20 C. C.
A. 165, and supplementary thereto note to Lare v. Harper, 30 O. C. A. 376.


