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purchaséd about June 28 and November 2, 1894, by the State Na-
tional Bank of Ft. Worth, under authorlty conferred by the notes
which ‘said bank held agamst Dan Garner and Caswell Bros.; that
the purchase was duly notified to the City National Bank, and new
stock certificates were issued therefor, and, under the direction of
said ‘State National Bank, placed in the name of John C. Harrison
(its cashier) as trustee;- that the State  National Bank not only held
and controlled the certificates, but placed the stock upon its books
as an asget, and on March b, 1895, reported the same to the comp-
troller of the currency; that John C. Harrison, trustee, in whose
name the stock was placed, was a trustee for the State National Bank
of Ft. Worth; and that at the date of the failure of the City National
Bank the State National Bank of Ft. Worth was the owner of the
stock. There i8 recited in the special findings some evidence, as
well as evidential facts, tending to show that the State National Bank
was, notwithstanding the sale and purchase holding the stock as col-
lateral, and not as owner; but, as said above, this court cannot con-
sider nor give effect to thls ewdence It was doubtless given full
weight; in. connection with the other evidence, by the judge who
tried the case. -Affirmed.’ :
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PLATT V. LARTER et al. ‘
(Circult Court, 8. D. New York. May 31, 1899)

1. CORPORATIONS—STOOKHOLDERS LiaBiLity—NEW YORK STATUTE.
aws N. Y. 1892, c. 688, §§ 54, 55, which impose upon s$tockholders of a
corporatlon certain liabilines to pay its debts, and provide thiat such la-
Jbility shall continue for two years, apply only to stockholders in New York
"corporatiohs, and the limitation cannot be invoked by a stockholder in a
forelgn corporation.
2. SAME—LIABILITY OF STOGKHOLDERS UxDER KANsAS STATUPE.

A stockholder in a Kansas corporation, who, under the statute of that
state, becomes liable to a judgment creditor of the corporaticn on the re-
turn of an execution. against the corporation unsatisfied, cannot defend
against a suit to enforce such liability on the ground that the corporation
has some assets in the hands of its receiver

8. SAME—ACTION TO ENFORCE 'STOCKHOLDERS' LIABILITY—EQUITABLE SET-OFF.

Equitable defenses are ‘not permitted in actions st law in the federal
courts; and, in an action to enforce the liability of a stockholder in a Kan-
sas corpotation to a creditor of the corporation, a set-off which is equitable
in its nature, and does not arise out of any provision of the statute cre-
ating the liability, cannot be considered. .

On Demurrer to Answer,

Powell & Cady, for plaintiff,
Smith & Bowman, for defendants.

SHIPMAN, Circuit Judge. This is an action at law to enforce
the liability of the defendants, as executors of the last will of
John A. Larter, who in his lifetime was a stockholder of the
Western Farm Mortgage Trust Company of Kansas, and which
stock the defendants, as executors, own, to pay the debts of that
corporation. The complaint alleges, among other things, that the
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Commercial National; Bank of Denver, Colo., recovered on June 3,
1893, in a state court of Kansag, a judgment against the Western
Farm Mortgage Trust Company; that the execution which was issued
upon this judgment was returned unsatisfied on September T, 1894,
and is unpaid; and also alleges the ownership by the defendants
of 10 shares of stock at the date of the entry of judgment. John A.
Larter died on April 6, 1893. The defendants were appointed ex-
ecutors on May 1, 1893. This action was commenced on September
10, 1898. The alleged liability is $1,000 and interest. The plain-
tiff is receiver of the Commercial National Bank. The defendants,
in their answer, stated nine defenses, to the second, sixth, and
eighth of which the plaintiff demurred. The defenses which were
demurred to are as follows:

Second. “Said defendants allege, upon information and belief, that the al-
leged cause of action set forth in the complaint matured and became due
more than two years immediately preceding the commencement of this ac-
tion, and that therefore this action cannot be brought under the statutes of
the state of New York.” Sixth. “Said defendants allege, upon information
and belief, that said Western Farm Morigage Trust Company of Lawrence,
Kansas, with its property and assets, went into the hands of a receiver or
receivers, and certain of such property and assets remains in the hands of
such receiver or receivers, and is applicable to the discharge of obligations
held by creditors of said corporation, in exoneration of these defendants.”
Righth. “That said defendants allege, upon information and belief; that
before and at the time of the commencement of this action the said Western
Farm Mortgage Trust Company of Lawrence, Kansas, was and still is in-
debted to the defendants in the sum of at least $1,067.75, with interest thereon
at the rate of seven per cent. per annum from the 5th day of January, 1898,
for the following cause: That on the date last mentioned, and for a long
time prior thereto, and at the present time, these defendants, as executors
aforesaid, were and are the holders and lawful owners of a certain bond or
obligation of the said Western Farm Mortgage Trust Company of Lawrence,
Kansas, in the sum of $1,000, which is long past due, and no part of which
has been paid; that in the year 1897 these defendants commenced their action
against the said Western Farm Mortgage Trust Company of Lawrence, Kan-
sas,  upon said bond, in the district court of Douglas county, Kansas, by
personal service of the summons in said action upon the said trust -company
within the jurisdiction of said court; that in said aection said trust company
duly appeared by its attorneys, and that the issues in said action came regu-
larly on to be heard by the said district court of Douglas county, Kansas,
on the 5th day of January, 1898, and, the issues having been then duly tried in
said court, judgment was rendered thereby in favor of these defendants (the
plaintiffs in said action) against the said Western Farm Mortgage Trust Com-
pany of Lawrence, Kansas, for the sum of $1,067.75, with interest at seven
per cent. per annum, and that said judgment is now in full force and effect
and is wholly unpaid; that the said district court of Douglas county, Kansas,
had full jurisdiction, under the laws of said state, to hear and determine said
cause; that thereafter, and on the Tth day of January, 1898, an execution
against the property of said trust company upon the said judgment was
duly issued out of the said district court, directed and delivered to the sheriff
of Douglas county, where the said Western Farm Mortgage Trust Company
was located; that said writ of execution was thereafter returned to the said
court wholly unsatisfied; that out of the said sum of money so due to these
defendants they hereby offer to set off to the plaintiff- so much as will be
sufficient to satisfy the plaintifi’s damages, if any shall be found in his
favor in this action, in respect of the alleged matters complained of.”

The defendants ask to amend the second defense, so that it shall
allege that the action was not brought within two years after the
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defe'ndants’ testator ceased to be a stockholder of said mortgage

tonipany, and that therefore this action cannot be brought under
the statutes of the state of New York. It appears that the testator
died on April 6, 1893, and the defendanty’ point is that he ceased
to be a stockholder more than two' years before the suit was
brought,

Sections 54 and 55 of the New York stock law of 1892 (chapter
688, Laws 1892) impose upon stockholders of a corporation certain
liabilities to pay its debts, and provide that the liability shall con-
tinue for two years after the defendant ceases to be-a stockholder.
‘While some of the sections of the statutes refer to foreign corpora-
tions, this liability is one imposed upon New York corporations,
and sectlons 54 and 55 have no reference to the stockholders in
foreign corporations.

The gixth defense is also of no value. Section 32 of the Kansas
statute (chapter 23, p. 221, Comp. Laws 1879), upon which this action
is brought, made the 11ab111ty of the stockholder to mature at and
upon the return of an execution unsatisfied. When an execution
was returned nulla bona, the right of action against the stock-
holder accrued or became enforceable, notwithstanding the insol-
vent corporation might have some scattered assets. Howell v.
Manglesdorf, 33 Kan. 194, 5 Pac. 759; Sleeper v. Norris, 59 Kan.
555, 53 Pac. T57.

The eighth defense is not permissible in an action at law in the
federal courts. It alleges that the mortgage trust company is in-
‘debted to the defendants, as executors, in a claim npon a bond of
this company which has been merged in an unpaid judgment
against’ it, rendered on January 5, 1898, for $1,067.75, and offers to
set off to the plaintiff so much of sald Judgment as will be sufficient
to satisfy his damages. This sort of set-off has been permitted in
Kansas as a matter of equity (Abbey v. Long, 44 Kan. 688, 24 Pac.
1111; Musgrave v. Association, 5 Kan. App 593, 49 Pac. 338), and
has been permitted as an equitable set-off in snlts in the courts of
‘New York, to obtain from directors and stockholders of a manu-
facturing corporatlon pavment of debts against such corporation
(Mathez v. Neldlg, 72 N. Y. 100; Wheeler v. Millar, 90 N. Y. 359);
but the defense is always called an equitable one, is permitted by
virtue of the Code provision which allows defenses both legal
and equitable, and is said by Judge Finch in Bulkley v. Whit-
comb, 121 N. Y. 107, 24 N. E. 13, to be a creation of a court of
equity, and to be governed in its extent by the circumstances of the
case. In the federal courts, equitable defenses are not permitted
in an action at law; but, if the defendant wishes to interpose such
a defense, he must do it by a bill in equity. Montejo v. Owen, 14
Blatehf. 324, Fed. Cas. No. 9,722; Railroad Co. v. Paine, 119 U. 8.
561, 7 Sup. Ct.323. The admlss1b1hty of a defense of this character
in a suit to enforce a stockholders’ liability to pay the debt of a
Kansas corporation was considered by Judge Dallas in Mechanics’
Sav. Bank v. Fidelity Insurance, Trust & Safe-Deposit Co., 87
‘Ped. 118, and was denied. The Kansas decisions were not founded
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upon a construcﬁon of the statutes of Kansas, but upon considera-
tions of equity as between stockholders and creditors. The de-
murrer is sustained.

KULP v. SNYDER (two cases).
(Circuit Court, E. D. Pennsylvania. June 2, 1899.)
Nos. 1, 2,

1. LIMITATION OF ACTIONS—PLEADING STATUTE.
Under Rev. St. § 4920, the statute of limitations may be pleaded spe-
cially in the federal courts, either with or without the general issue, re-
gardless of the state practice.

2. PLEADING—FEDERAL COURTS.
The tendency of the federal courts is to regard with disfavor the
interposition of inconsequential points of technical pleading.

On Rule to Strike Off Special Pleas of the Statute of Limitations.

Joshua Matlack, Jr., for plaintiff.
Hood Gilpin, for defendant.

DALLAS, Circuit Judge. The special plea of the statute of limita-
tions is prohibited in any action ex delicto by the procedure act of
Pennsylvania of May 25, 1887. But this act is not to be applied by
this court to cases where congress has legislated, and upon the sub-
ject of pleadings congress has legislated in section 4920 of the Re-
vised Statutes, under which it seems that defenses other than those
there enumerated may be pleaded specially, with as well as without
the general issue. See notes to Rob. Pat. § 992. Moreover, the
question sought to be raised does not appear to be of any practical
importance. If the defendant is entitled to the benefit of the statute,
and if, upon the whole evidence, it shall appear that the plaintiff has
a valid cause of action which accrued within six years, he will be en-
titled to recover; otherwise, he will not be. This can readily be
determined as a single issue upon a single trial, and the tendency of
the courts at this day is to regard with disfavor the interposition of
inconsequential points of technical pleading. The plaintiff’s rule to
strike off the defendant’s pleas, etc., is discharged.

BOARD OF LEVEE INSPECTORS OF CHICOT COUNTY v. CRITTENDEN
er ai,

(Circuit Court of Appeals, Eighth Circuit. May 2, 1899.)
No. 1,013.

1. CORPORATIONS—CREATION BY IMPLICATION— CONFERRING CORPORATE Pow-
ERS ON LEVEE BOARD.

A board of levee inspectors created by act of the legislature of Arkansas
for a county, and given the powers usually incident to corporations, includ-
ing the power to condemn land for levee purposes, employ engineers, at-
torneys, and other agents, make contracts for work, and take bonds from
the contractors, and fix the rate of taxation for levee purposes within their



