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We thmk the libelants Wilham M. Bird & Co. have a.lien upon the
steamer for the supplies so furnished and used in its construction.

For these reasons, the decrees appealed from are reversed, and
the causes remanded to the lower court, with instructions to enter a
decree therein in favor of the libelants in the second-named libel for
the sum of $868, with interest at the rate of 6 per cent. per annum from
the 22d day of May, 1897, until paid, with costs, and a like decree in
favor of the libelant Samuel J. Pregnall for $1 184.37, with interest
from May 22, 1897, until paid, with costs. Reversed.

e

" THE CLARA A, McINTYRE. -
_ (District Court, E. D. North Carolina. May 17, 1899)

1. Brr1s AXD NOTES—COLLATERAL SECURITY—CONDITIONS—MORTGAGES.

Liability of one on a note to a bank secured by a mortgage conditioned
that the mortgage should be and remain a contlnuing security for all
notes, bills of exchange, drafts, checks, and other evidences of debt to a
specified amount of said party or a corporation ‘with which he was con-
nected, is not established where it appears that he had neither signed nor
1ndorsed such note, that no demand on him for.its payment had been
made, that he had not been notified of renewals and the bank books do
not show that he had any connection with the renewal of the notes.

2. ADMIRALTY—RULES—]INTERVENTION. ‘

Adm. Rule 34, providing that one may intervene and be heard in his own
interest if he shall propound the matter in suitable allegations, and be
admitted by the court, requires the court to pass upon the claim of the
intervener to give him a standing in court.

8. CHAMPERTY AND MAINTENANCE.

- An agreement that the purchaser of a note and mortgage from receiv-
ers, for which he pays nothing, shall foreclose the mortgage, bring all
necessary suits, and pay all necessary costs, and pay the receivers one-half
of what he may recover, he to retain the balance, is champertous

4. SaME—CoNrLICT OF LAaws.

That the common-law doctrine of champerty does not obtain In New
York except as brought forward under the statutes cannot be urged in an
action on a contract made in New York, to be performed in North Caro-
lina, which is brought by one who buys under an agreement to divide the
amount recovered, it not appearing that the purchaser is an attorney, as
the courts of New York hold that “an agreement by one who is not an
attorney to aid in defending a suit i8 illegal and void for maintenance.”

5. S8aMz—RULE 1IN NORTH CAROLINA. -
There can be no recovery in North Carolina on a claim founded on a
champertous contract.
6. ASSIGNMENT orF NoTE BY RECEIVER—EVIDENCE OF AUTHORITY. ’
Recovery on a note assigned by receivers cannot be had unless it s
‘'shown that the assignment was authorized by the court.

7. MARIPTIME LTIENS—EVIDENCE TO SUPPORT.

- Acclaim for a maritime lien for money advanced at the special instance

. and request of the master will be denied where the deposition of claimant
does not show at whose request the money was advanced, and it does not
appe#ir that the ddvancement was necessary for the navigation of the
vessel, ‘and neither the master of the vessel nor the agent through whom
the money was paid are examined .as witnesses, and the only evidence is
the. unsatisfactory testimony of claimant, as such liens are-stricti juris,
and will not be extended by implication or construction.

§. SAME—SEAMEKR’S WAGES—RIGHTS OF ASSIGNEES.,
The assignee ot a seaman’s claim for wages has no lien.



THE CLARA A. M'INTYRE. 553

9. BAME—REPAIRS OF VESSEL—MATERIALS. ‘ L ‘
Repairs to & vessel, and materials furnished In making the same, will
sustain & maritime lien, though the owner of the vessel was absent and
unknown, where the repairs were made on the credit of the vessel, and
were necessary, and such as would have been made by a reasonably cau-
tious business man under the circumstances.

In Admiralty.

E. F. Aydlett and Hughes & Little, for libelant. .
W. D. Pruden, J. H. Sawyer, and W. W. Clark, for intervener.
F. H. Busbhee, for owner. ‘

PURNELL, District Judge. E.S. Willey and several others filed li-
bels in admiralty against the steamer Clara A. McIntyre for materials
furnished,seamen’s wages,etc. It was admitted that all the claims filed
by libelant were correct, and constituted maritime liens, except the
claim of E. H, White and T. G. Lovegrove, which were contested by
C. R. Johnson, an intervening petitioner, and the right of C. R. John-
son to intervene, and the claim of C. R. Johnson to the note and mort-
gage hereinafter referred to. A consent decree was therefore en-
tered for a sale of the vessel, and commanding the United States
marshal to pay the proceeds of sale into the registry of the court,
subject to further order. On the 10th day of December, 1898, C. R.
Johnson filed an intervening petition, which was subsequently aban-
doned, and which is now held insufficient, irrelevant, and untenable
under the rules in admiralty. Again, on the 30th of November, 1898,
the said C. R. Johnson filed an amended petition, in which he claimed
to be the owner in his own right of a certain note in the sum of $2,500
and interest, executed by F. F. Brown to the Bank of Commerce, of
Buffalo, N. Y., and secured by a mortgage to said bank on the steam-
er Clara A. McIntyre, and that said note and mortgage were assigned
to him by said bank through its receivers, duly authorized; ne
part of which has been paid, and the whole is now due, without offset
or counterclaim. This intervening petition was verified by H. T.
Greenleaf, and again sworn to by C. R. Johnson, on the 10th day of
January, 1899. Again, on February 4, 1899, C. R. Johnson appeared,
and asked to file an amended claim. This was objected to by counsel
for libelant, and the objection overruled by the deputy clerk, the
comimisgioner to take the depositions; and the said Johnson filed in
evidence vessel mortgage on Clara A. McIntyre, dated September 4,
1889, and a note of the Acme Wood & Fiber Company, dated Sep-
tember 8, 1896, together with an assignment of said papers by H.
H. Persons and J. H. Hazell, receivers, dated October 21, 1898.
This was objected to, and objection overruled, and an exception. Tes-
timony was then introduced which showed all the written part of the
note was in the handwriting of Andrew Brown, including the sig-
nature of the Acme Wood & Fiber Company, by Andrew Brown,
president. The $2,500 note, signed as above, was first discounted by
the Bank of Commerce September 10, 1889, and there was never any
indorser on the note, which was renewed from time to time (every
four months) without notice to or the consent of F. F. Brown, and no
demand has ever been made on him for the payment of the note-
filed. At the time of the remewal of the said note. interest was.
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sometimes paid and sometimes not, and the bank accepted the re-
rewal in place of the old note, and extended the time of payment in
that way. The books of the bank do not-show.that F. F. Brown re-
ceived eredit for the note in question, and there is nothing on the
books of the bank to show that F. F. Brown had any connection
with or notice of the renewal note. The interest at the last renewal
was charged to E. H. Kruger & Co., and on July 6, 1896, the discount
on the Acme Wood & Fiber Company s hote’of §2, 500 was paid in the
same’ way; also on May 6, 1896; the same as to renewal of March 7,
1896, and of the January, 1896 renewal of the note. Under the
general custom of the bank, the note would not bave been discounted
for'F. F. Brown without hls indorsement, and this note was never
indorsed by F. F. Brown, and the note was not discounted for him.
The cashier of the bank testified that there was no other collateral
securlty held by the bank for this note except the vessel mortgage;
that an account was also 'opened with F. F. Brown at the bank
shortly ‘after the mortgage was made, and continued for two years,
when the account was closed The assignment by Persons and Hazel],
receivers, and ‘their proper Handwriting, was proved by a w1tnebs
who says he was 'familian With their handwriting. ~ F. F. Brown was
treasurer of the Acme Wood & Fiber Company, and in 1890 $20,850
of the- paper of the Actie Wood & Fiber Company was credited to
his account. About 1888, F. F. Brown purchased the tug McIntyre,
and there is'no evidence that he has ever parted with the ownership,
except the mortgage of 1889. 'In answer to interrogatories propound-
ed; C. R. Fohnson answered ‘that he purchased the note set out in his
cla.lm fromi' ‘the ‘receivei's of ‘the Bank of Commerce of the City of
Buffalo, N.'Y.; ‘that he pdld nothmg for said note, but agreed to pay
therefor an ‘mount equal to:50 per cent. ‘of what he wight recover
by ‘foreclosure ‘proceeding;* that the ‘note was assigned to him by
the recel‘vers and he purchased the same directly from them; that
he firgt }édrned of the existence of’ the note fmm one of the’ receivers;
that ‘he" as a written asgignment of the' note” and mortgage, and
fileg 4 copy, ‘that there 'is’ no other. agreément between’ himself and
aty ‘othier 'piirty’ regarding the note and 'mortgage than this: he
bought the same, dnd ‘had ‘thein assigned to him by the receivers, and
holds the'same for' hin:iself upon’ the ‘dgreement that he is to fore-
close the mbrtgage ‘bring Al necessary {nts, and pay all necessary
costs, and’ ‘pay ‘said receiVers one- half of What he may recover, and
retain the baIanCe o
Thomas G’ LOVegrove files seVeraI claims dgainst the Steamer Me-
Intyre. Exhibit A, filed by him, amounting to $150.14, iy for work
and materlals furnished, repairmg the stedmer. EXhlblt B, amount-
to $1, 5641, is for money advancéd from Mareh, 1897, to July,
808,'to pay”the wages ‘of the’ crew on "the. steamer One claim
of ‘the Etna, Tron: Works"jof Norfolk, Va., amountmg to $352.32,
assigned't6"Thomas’ . Lovegrove Janary 25, 1898, is for material
furnished jf repalfing ‘the steamer Meclntyre., from December 1, 1897,
to December 21 1897 inclusive. The other claim 'of the same com-
pany‘ fot" $421. 03 is' for WQI‘k dohe ‘and matemals furnished the
stéamer from September 19,1896, to October 10, 1896, and assigned
to Thomas G. Lovegrove Decémbér 8, 1898, The claim of the North
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Carolina Tron  Works for material furnished and labor performed on
the tug McIntyre, amounting to $52.36, was assigned to T. G..Love-
grove January 29, 1898, by the proprietor of said iron works. The
claim of E. 8. Willey, amounting to $73.54, for. work done and ma-
terial furnished in. repairing said tug from March 23, 1897, to May
24, 1898, and assigned to T. G. Lovegrove August 30, 1898.

- The ¢laim of E. H. White is for $40 for a pump furnished the
steamer McIntyre on a telegram received from E. H. Kruger, dated
October 15, 1896, and charged to the steamer McIntyre. The credit
was given to the steamer, and the pump accepted by the master.
This claim is contested on the ground that it does not constitute a
maritime lien, though there is no denial of the fact that the pump was
furnished as claimed, accepted by the master, and used on the
steamer, ‘

The foregoing finding of facts is all that is deemed necessary
for a proper understanding and a decision of the case. Much of
the argument is based on the idea, unsupported by proof, that
Lovegrove was one and the same as the Buffalo City Mills; that
the steamer Clara A. McIntyre was in the employment of the
Buftale City Mills; hence the assignments to Lovegrove were null,
because assignments of debt for which he was primarily liable.
This is legal argument and theory without evidence, for there is
nothing in the depositions showing any contract between the
steamer McIntyre, her owners or master, with the Buffalo City
Mills, or that Lovegrove was the Buffalo City Mills, except that
he was the proprietor of such mills from March until December,
1897. Much incompetent, irrelevant, and impertinent testimony,
which was objected to, and objections overruled, in attempting to
establish this theory, make the depositions voluminous and costly.
This seems to be the only result of a futile attempt to get testi-
mony in other litigation, which has no bearing, directly or indi-
rectly, on the question at issue. The evidence is that the steamer
McIntyre was doing business in the harbor of Elizabeth City, and
employed by such persons as needed her services, and, among oth-
ers, the Buffalo City Mills.

The note claimed and introduced by Johnson cannot be held to
be secured by or connected with the mortgage given to secure a
debt due by F. F. Brown by the words which appear in the con-
dition thereof, as follows: “All notes, bills of exchange, drafts,
checks, and other evidences of debt of the said Frank F. Brown,
or the Acme Wood and Fiber Company, and for any sum or bal-
ance of any form of indebtedness by either of said parties to said
bank, to amount not exceeding twenty five hundred dollars, the
instrument to be and remain a continuing security for the
amount,” under the circumstances set forth in the finding of facts.
It is not deemed necessary to state at length the reasons for thus
holding, as a glance at the facts will be sufficient. The decision
of the case does not rest solely on this ground. The admiralty
rule under which C. R. Johnson claims a right to intervene pro-
vides he may do so, and be heard for his own interest, if he shall
propound the matter in suitable allegations, and be admitted by
the court (Adm. Rule 34; The Two Marys, 12 Fed. 152); hence the
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court must pass upon the claim of the intervener to give him a
standing in court. The action of a commissioner to take testi-
mony- only has no binding force, and must be confined to the
duties prescribed in the order of court. “The admission of the in-
tervening petition and amendments by the deputy clerk overrul-
ing the objections thereto was merely, therefore, pro forma, and
without authority. The court must, under the rule, pass upon the
intervener’s claim in all its phases, and it is only by permission of
the court of admiralty that the intervener can be heard.

It was insisted in the argument that the contract under which
the intervener, O. R. Johnson, claims to hold the note and mort-
gage is champertous hence v01d and he ‘has no standing in court.
It is contended contra that, Whlle said contract may be champer-
tous, it is only void inter partes and the libelant and the owner
of the vessel cannot avail themselves of it as a plea in bar of
Johnson’s right to intervene or recover: Champerty—a bargain
to divide the thing sued for, whereupon the champertor is to carry
on the suit at 'his own expense, purchasing a suit orright to sue
—was so much abhorred at the common law that a chose in action
was not assignable. Champertors are spoken of as pests of so-
ciety, who were perpetually endeavoring to disturb the repose
of their neighbors, and officiously . interfering with other men's
quarrels.  They were punished by a forfeiture of one-third of
their goods: and perpetual lnfamv 4 Bl Comm. 135; 4 Bouv.
Law Dict. 236; Co. Litt. 368. The contract, as set forth in the
answer of JohnsOn to interrogatories filed, is champertous under
all the definitions. The difficulty in most of the reported cases
was in dec1d1ng if a contract amounted to champerty, but no such
dlﬁiculty arises in the present case. Johnson is & stranger, hav-
ing no interest, direct or remote, as far as the evidence discloses,
in the controversy. He secures by assignment, without paying
a nominal consideration, on an agreement to pay expenses and
divide what he recovers, a claim which the holders are not willing
to prosecute. This is champerty. There is a marked tendency on
the part of legislatures and courts to curtail the doctrine of cham-
perty, and in many states it is held that the common-law doctrine
does not obtain. - A distinction is drawn between lawyers and
laymen, generally on the ground that the former are authorized
to prosecute and render professional services in this behalf in
themselves valuable. It does not appear Johnson is a lawyer.
He had no authority to conduet litigation, or render professional
services, and his claim or contract must be considered wholly un-

" der those decisions applicable to laymen. The only apparent
motive is to speculase in stale claims, and interfere in other men’s
business. It is almost universally held the courts will not give
effect to such contracts. In North Carolina it is held, a contract
in which the obligor engages to give the obligee (who was not
authorized to appear for parties litigant and manage lawsnits)
one-half of the -land in dispute, or one-half its value, in case of
recovery, as compensation for his services in the management of
the suit, iy against public policy, and void. Munday v. Whissen-
hunt, 90 N. C. 458, and cases cited. So that, if this contract was
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made or to be performed in North Carolina, under the laws of
the state it would be void. But it may be said that this was a
New York contract, and would be governed by the laws of that
state. While it is held that the common-law doctrine of cham-
perty does not obtain in New York except such as brought forward
in the Revised Statutes of the state (Durgin v. Ireland, 14 N. Y.
322; Voorhees v. Dorr, 57 Barb. 580; Fowler v. Callan, 102 N.
Y. 395 7 N. E. 169), it is also held “an agreement by one who is
not an attorney nor counselor to aid in defending a suit is illegal
and void for maintenance.” Burt v. Place, 6 Cow. 431; Ward v.
Van Bokkelen, 2 Paige, 289, The two terms “champerty” and
“maintenance” are generally used together, and the cases in both
states, the laws of which might affect the contract under considera-
{ion, were stronger in favor of sustaining the contract than the one
at bar. It is not necessary to consider the many decisions in
other states. In Burnes v. Scott, 117 U. 8. 588, ¢ Sup. Ct. 869, it
was held a champertous contract between the plaintiff and his
counsel could not be set up as a plea in bar of recovery on a note,
but this suit was in the name of the real party in interest, the
payee in the note, and in the opinion the following language of
the vice chancellor, who delivered the opinion in Hilton v. Woods,
L. R. 4 Eq. 432, is quoted with approval:

“I have carefully examined all the authorities which were referred to in
support of this argument, and they clearly establish that, whenever the right

of the plaintiff in respect to which he sues is derived under a title founded on
champerty or maintenance, his suit will, on that account, necessarily fail.”

In the case at bar the foundation of the intervener’s claim is
the champertous contract. If Johnson should recover, the con-
tract is void, admittedly, between the parties, and the receivers
may possibly elect to repudiate, and recover again on the note or
mortgage. The contract, if illegal and void, can confer no rights,
and, like a void judgment, may be taken advantage of by any one;
hence, while, if the intervening petition had been filed in the
name of the true owners of the note and mortgage, no advantage
could be taken of a champertous contract with the attorney or
solicitor of plaintiff, to hold that advantage cannot be taken of
the title which he sets up as the basis of his claim and standing
in court would be to give countenance to illegal and void contracts.
This the court will not do. The intervening petition of Johnson
must fail, based as it is upon champerty and maintenance.

Again, the assignment is made by receivers, who are officers of
the court, and no authority of court is shown for the contract
set out as entered into by them with C. R. Johnson. Hence it is
ordered, adjudged, and decreed that the intervening petition of C.
R. Johnson be, and the same is, dismissed, and the costs of such
petition, and the costs incident thereto, including the process and
expense of taking depositions, rendered necessary thereby, to be
taxed against C. R. Johnson and the sureties on his stipulation.
There are other objections which might be held against the in-
tervening petitioner, but, as this view disposes of this branch
of the case, it is not necessary to argue or decide them.

In the libel filed by T. G. Lovegrove (third allegation) he alleges
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that At various times ‘Betwesh Mat‘eh 1897 ‘and’ Fuly 30, 1898; at
the Special instance ‘and reqiest of {he Wastar, he supphed and
pald to ‘84id ‘master $1 356.51, a8 detalled in' 'Exh1b1t B, ‘in order -
to pay 'petsons’ emplo ged by saiid fildster -on the steam tug, and it
was 80 used; 'that thé'f{inds were furnished upbn the credit of the
vesselz and- not ‘the owher, This is denied’ generally, though F. F.
Brown, the’ owner of the: wessel ad'rmts that, if the claims are just
and true, a marltlmé‘”hen ex1sté‘ STk not upon the allegation,
but upon’ the ‘proof,’ that the claim’ sét up by Lovegrove must be
determinéd. ' The de‘posﬁ:mn ‘of ' T, ‘G Lovegrove is indefinite and
unsatisf; c’cory He ‘d0és not say at Whme 1’equest the money was:
advandéd, and all that can be’ saﬂéfﬂctomly determmed from his
testlm(ihjy‘ i that he Wad' claims against the’ vessel; thought her
good for the amount;' the mbnéy' wdg advaiiced, by hls authority,
sometimeés through' Kx'uger and he does ‘not kow to whom it was
paid; afterwards he gaid it was m‘oﬁey paid by him, or at his in-
staice; to parties who had ‘furnisied‘labor and materials to the
boat.” It'‘does not anyWhére appeaf the’'advancement was neces-
sary for'the nawgatibn of -thé vessel. ' ‘She was doing ‘a general
towmg 'buﬁiness in’ the harbor fand probably éarning more than
enotigh to pay 'expenses:’ \Telther "the ‘master of the vessel nor
the agent through whom the ‘mondy’ was paid: are examined as
witnésses; aiid the only evidence on the subject is the unsatis-
factory testimony of Lovegrove. Thxs is not -flefinite and convin-
cing, such as is. requlred to, thabhsh a. maritime contract or lien.
Such liens are stricti juris, and will not be extended by implication
or cbustruction. The Yankee Blade,/'19 How. 82; Pratt v. Reed,
Id. 359; ‘The Sultana, 1d. 362. ‘They must be founded upon con-
tract or glven by law. " The clajm of a'séamah for wages would be
a lien 6n"the vessel (seamen are special wards of the admiralty
court), ‘but the ass1gnee of a seaman’s ‘claim has no lien. The
Aeolian, ]EBond 267, Fed. Cas. 'No.' 8,465; The Freestone, 2 Bond,
234, Fed. ‘Cas. No. 12 148; 'The Patehin, 12 Law Rep. 21, Fed. Cas.
No. 10,794. In this mstance there was no asmgnment even; there
is no evuience of necess1ty, in short) there is nothing in the case
upon which the ¢laim for a mar;ltlme lién can-properly be based.
The burden of proof is upon the libelant to make out his claim.
This he has' ‘failed to do; hence the claim of T. G. Lovegrove, as
set forth above, is disallowed, and hls libel in this behalf (the third
allegation and Exhibit'B) is dismissed.

The other claims as set forth in ‘the’ libel of T. G. Lovegrove
are for repalrs to the steamer, and materials furnished in making
such repalrs ‘The owner of the vessel was absent and unknown;
the repairs were made on the credit of thé vessel, and they seem
to have been necessary, and such as would have been made by a
reasonable, cautious busmess man under the citcumstances. These
facts make these claims ‘maritime’ lieris.  They' were assigned for
a valuable consideration, ‘and in due form; hence T. G. Lovegrove,
being ‘the real party in 1nterest i§ entitled to have these claims
thus ‘assigned paid to him” ‘from” the proceeds of the sale of the
vessel after the payment of those clalms having priority,—sea-
men’s wages.
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The claim of E. H. White is a maritime lien under the facts as
found, and will be paid in its order as above stated.

A deeree will be drawn and entered in accordance with this opm
fon. It is so ordered and adjudged.

THE MARTHA DAVIS.
(District Court, N. B. California. May 15, 1899.)
No. 1,571.

CoLLISION—CONTRIBUTORY NEGLIGENCE—ANCHORED VESSEL.

A vessel cannot be held guilty of negligence contributing to a collision
because her machinery was disconnected and her sails taken down while
at anchor, for the purpose of making repairs, when she was properly an-
chored in a safe berth, where she remained; the collision being caused
by the drifting against her in the night of another vessel, which was inse-
curely anchored.

An admiralty suit by the United States against the bark Martha
Davis to recover damages for collision.

H. 8. Foote, U. 8. Atty., and Samuel Knight, Asst U. 8. Atty.
Page, McCutchen & Eells, for claimant.

DE HAVEN, District Judge. This is a libel filed by the United
States to recover damages sustained by the United States steamship
Patterson in a collision which the libel alleges was caused by the
negligence of the master and crew of the bark Martha Davis. It
appears from the evidence that on March 9, 1898, the Patterson was
lying at a safe anchorage in the bay of San Francisco, undergoing
repairs to her engines, which had been taken apart, and were still
in that condition, and therefore at the time entirely useless as a
means for propelling the steamer, but she was otherwise in sea-
worthy condition, and was properly manned and equipped. © On the
evening of the day named, the bark Martha Davis came into the port
of San Francisco, and, dropping a single anchor, anchored at a dis-
tance of between two and three hundred yards from the Patterson,
and further from the wharves than the latter. At that time there
was only a light breeze blowing, and the one anchor used by the
Martha Davis was -sufficient to hold her. The Patterson also, at
this time, had but one anchor out. About midnight the wind com-
menced blowing a strong gale from the north, and the master of the
Patterson soon ascertained that the one anchor already out was not
holding his vessel, and another was let go, but not until after the
Patterson had drifted some distance further away from the Martha
Davis, and nearer to the wharves. When the second anchor was
dropped, the Patterson was so close to the schooner Ivy, also lying at
anchor, that she was soon compelled to take in five fathoms of her
anchor chain; in order to avoid a collision with that schooner. Be-
tween the hours of 4 and 5 o’clock on the morning of March 10th, the
Martha Davis and the Patterson came into collision. There is a di-
rect conflict in the evidence as to whether thiy collision was caused
by the drifting of the Patterson into the berth of the Martha Davis,



