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NIINENTAL NAT. BANK OF ﬁmpﬁis TENN.
ik (Circult Gourt of Appeals Fifth’ Clmuit May 16, 1899)
RN Nov 811 ‘

L gtqHARDSON v. CON;

BANES A8 ‘ComzEsronnmn‘rs—Com.Ec'moNs—(,oN'mAc'rs
o Aniagreement between two banks, by ‘which one agrees ‘to*handle” the
: itﬂms :0f ;exchange' and commercial paper of the other ‘within a certain
terxitory, credifing the amount of such,items to the account of; the other on
receipt and under which the sendlng bank transmits such -items as collec-
‘tions, : ‘indorséd payable to “an’y natlonal or state bank,” with directions to
" protest and return if unpaid, is an agréement for the making of collections
only; and not of purchase.and sdle ofithe paper, and doés not create the
. yelatlon of debtor.and creditor hetween the two banks as td items received
and credited, but uncollected, at the time of the failyre,of the receiving
bank; and any such. items, or their. proeeeds, which' ¢an’ be identified as
- hav t1)1g come into’ the hands of its recexver, niay be necOvered by the send-
. ing bank. - "

» Appeal f;'om the OlI’Cll;lt Court of the Umted Sta,tes for the East-
ern District, of Louisiana. . |, N

. The object of this suit is to recover the pmceeds of a lar e number of checks,
(drafts, notes, etc »—generally denominated. “items of exchange,”,—transmltted
between July 31 and August 4,.-1896, mclusive by the appellee, complainant, to
the Arderican National Bahk for collection’ These proceed? it is averred, were
collected ‘after the failure of. the inkolvent ‘bank, ‘and came into the hands of
the receiver; .the appellant. This is net & suit clalming any preference on the

eneral assets of :the ingolvent bank, but simply for recovery of the proceeds of
cer ain.items of, excha; nge remitted to said bank, collected after its failure, and
turned over' to the: reeeiver later, the ‘ownership of which is’ asserted in this
proceeditig by the compla‘mant below, ’ appellee here. 'On August 5, 1896, the
American National Bank .closéd its doors it 3 p. m., and never: opened them
again for business. The following day, by direction of the compiroller of the
currency,, Edward I Johnson, bank examiner; took possession of the books,
assets, and progerty found 'in the bank. Subsequently the appellant qualified
as receiver'and took posséssion ‘of the Bank’s property. The .only arrangement
ever entered into bry the:complainantgind the Ameétican’ Na'tional Bank, rela-
tive.-to the cqurge of business bdtween them, is embodied in and based upon the
following two telegxams and complainant’s, letter, all dated: July 31, 1896, to wit:

‘ o R TTe Telegram‘ '
'Memphis, July 31, 1896.
%To American National Bank New Orle,ans, La.: Have mislaid your recent

letter. ' Please write us best terms handle our N. 0., La., and So. Miss. business.

May decide give YOLI our' busmess immedlately

! “Q., F. M. Niles, President.”
Telegram

: : S ' “New Orleans, La., July 31 1896.

. “Continénta¥: National Bank, Memphis, Tenn.: Telegram received. Will
credit cash items on points named also Texas, at par on receipt. Start the ac-
count. We will please you. -7 American National Bank.”

Letter.
“Memphis, Tenn., July 31, 1896.
“American National Bank, New Orleans, La.—Gentlemen: I wired you this
morning in regard to handhng our account, and have received your wire, which
is satisfactory. We will commence sending you our business to-day, and hope
you will be able to handle it satisfactorily, and that you will find the account
a profitable one. We are obliged to send you a somewhat large item on Baton
Rouge, but this will be an exceptional one, at least in amount, and I believe
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you will find-our account a valuable-one for your bank., We will endeavor to
keep balances with you sufficient to. justify any small expense in the. collection
of ‘'some mterlor items.  Hoping that the arrangement{ we are entermg into will
prove mutually advantageous, and w1th best wishes, believe me,

“Yours, very truly, ‘ ~ C. F. M. Niles, President.”

It is true that the Amerlean l\atxonal Bank wrote a letter on the same date,
July 31, 1896, proposing, in effect, a modification of the telegraphic terms; but
that letter, at all events was never acted on by complalnant and it is ex-
tremely doubtful Whether it ever reached Memphis in time to be considered
before the failure of the bank. Accordingly, complainant commenced the same
day to transmit to the American Nationdal Bank its {tems of exchange for col-
lection, amounting to $5,020.88, and this was continued by further remittances
of items for collection on August 1st, 3d, and 4th, the 2d of August falling on
a Sunday. All letters coptaining remittances were headed as follows:

“Protest, unless otherwise instrueted, and return at once. We enclose for

collection and Sredit:
returns.

“Yours, respectfully, H. L. Armstrong, Cashier.”

All the items contained in these letters were indorsed by a rubber stamp, as
follows: !

“Pay to the order of
“Any National or State Bank.
“[Date here.]
“Continental National Bank,
“H. L. Armstrong, Cashier.”

This indorsement was for the purpose of vesting the said American National
Bank with the necessary authority to receive and collect the same. The items
transmitted in these four several letters by complainant apparently reached the
bank on August 1, 3, 4, and 5, 1896, respectively, and were by the note clerk, con-
formably to the usages of that bank, credited to complainant on the books of
the bank. Most of the items embraced in the first three letters, drawn on or
.payable by parties in New Orleans, were collected by the bank. Those jtems in
the first two letters, payable at other points,—out of town items,—were sent by
the bank to other banks for collection. All of the out of town items in the
last two letters, of date Angust 3 and 4, 1896, were retained separate by the
bank, and passed into the hands of the bank examiner, who took charge of the
insolvent bank on August 6, 1896, and collected them through the medium of
the Louisiana National Bank of New Orleans, for his account as examiner in
charge, Some of the city items in thiese two letters were kept separate from
the funds of the bank, and placed in the hands of the bank’s attorney, Mr.
George Denégre, on the morning of August 6, 1896 (before the bank examiner
“took charge), who cellected, the same, placed the proceeds in sealed envelopés,
and indorsed thereon the ‘amounts and the names of the parties for whose
account he had so collected them. These identical proceeds, so collected by Mr.
Denggre, were by him turned over, in those envelopes intact, to the examiner in
charge, who delivered them to the receiver. All of the out of town items,
transmitted in the first two of complainant’s letters were sent by the bank,
before its announced failure, to other banks, its correspondents, for collection;
and they were by them collected after the fajlure of the bank, or if, in some few
cases, they were coliected before the failure, the proceeds were not forwarded
to the bank by its subagents prior to the failure. Such collections were re-
-mitted tothe examiner in charge, majnly, and by him paid over to the receiver.
or they were, in a few instances, sent to the receiver directly.

On August 5, 1896, the board of directors of the bank met and adopted the
‘following resolution:

“Special meeting at 8:30 p. m., Wednesday, August 5, 1896. A quorum of
directors met at 7:30 p. m. this day Pregent: Messrs Gardes, Keiffer, Re-
naud, and Dumas. Mr. Gardes stated what had taken place during the day.
and that the deposits received during the day had been set aside. The directors
‘approved of this action, and instructed the president to hold the said deposits
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sep&rate and apart from the banking funds, and to examine’ carefully the con-
dition ‘of 'the 'bank, and report-at a meeting to be held at 8:30 a. m., August 6.
Puly moved,’ sétonded, and adopted. H. Gardes, President ”

The. ‘answer‘admltsthat the bank was hopelessly insolvent on August 5, 1896,
but declares that defendant is not fully advised as to knowledge by the man-
aging officers of the financial condition of the bank previously.

On hearing in the circuit court, as shown by the amended record, the follow-
ing judgment was rendered:

“This." cause came on to be heard on the pledadings, exhibits, and evidence ad-
duced, and was argued by counsel. Whereupon, on consideration thereof. the
court being satisfied that the relation of principal and agent existed between the
complainant and the American National Bank of New Orleans; that said
American National Bank was. hopelessly insolvent, and that to the knowledge
of the managing officers, the president, and cashier of said bank, on or before
July “1,°1896; that ‘said American National Bank was guilty of fraud in ac-
cepting the collections of the complainant, transmitted in complainant’s letters
of July 31 and August 1, 3, and 4, 1896; that complainant has traced the items
of collections therein set forth to the hands of the defendant, the receiver, as
aforega.ld,ithat the same had come .into the possession of said receiver as fol-
lows, to wit:

Items in Exhibit B, annexed to the bill of complaint, aggre-

gating the sum of. .. ..ot iiiini ittt tineraesieinnsssannnas $3,100 87
Items in Exhibit D of the bill, amountlng L T, 462 81
Items in Exhibit F, amounting to......... .o, 4,359 11
Items in Exhibit F collected through W. L. Moody & Co., of

Galveston, Tex amountmg L TR TR R 3206 47

b : : : ; $8,249 26

—All of which ‘came into the hands ot the receiver, aggregating the sum total of
$8, 24926 constituted and is a trust fund in the hand of said receiver as
trustee, for the complainant; and that complainant is entitled to be paid the
sane, with Interest, out of theé funds which came into the hands of the defend-
ant as such receiver. It is therefore ordered, adjudged, and decreed that the
complainant hive and recovet from the defendant, F. L. Richardson. receiver
of the Amencan National Bank of New Orleans, the sum of $8,249.26, with
interest at 5 per cent. per anfium from the date of the filing of the bill of com-
plaint herein, together with all costs, Whleh is decreed to be paid within 10 days,
by priority over all unsecured creditors; ‘and that for the balance of the com-
__zlamant’s claim, to wit, $5,692.61, complainant be, and is hereby, recognized
s a general creditor, and entitled to participate pro rata with depositors and
other general creditors of said American National Bank of New Orleans in the
distribution of its assets. And it is ordered, adjudged, and decreed that said
defendant, receiver as aforesaid, pay to complainant such pro rata thereof as
has been or may be paid to other unsecured creditors of said American National
Bank:
“February 15, 1899, ‘ [Signed] Aleck Boarman, Judge.”

¥ N. Butler, for appellant
E. M. Hudson John D. Rouse, and Wm Grant, for appellee

Before PARDEE McCORMICK, and SHELBY, Circuit Judges.

After statlng the facts, the opinion of the court was delivered by
PARDEE, iClrcmt Judge.

The questlons presented on this appeal are identical with those
presented in the case of Richardson v, Ba,nkmg Co. (just dec1ded)
94 Fed. 442.  On the facts as recited there is still less reason in
claiming that under the contract between the parties the American
Natioiial Bank purchased the items forwarded, and that the relation
of debtor and creditor ensued as soon as theé items were credited on
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the books of the American National Bank.  The correspondence. be-
tween the parties was plainly and directly about collections only, and
the course of business between the parties, so far as it was proved,
prior to the failure of the bank, shows the full understanding of the
parties that the business to be transacted was that of collection
merely. All the items going to make up the sum of $8,249.26 are
fully proven to have been collected subsequently to the failure of
the American National Bank, and there is no dispute that the re-
spective amounts thereof came to the hands of the receiver, and were
sufficiently identified to show on what claims and for whose account
they were collected. The objections as to the allowance of interest
and the form of the judgment are allowed, for the reasons given in
Richardson v. Banking Co., just decided. There has been much un-
necessary trouble to the judges of this court, and probably to the
judges in the circuit court, from the neglect of the parties to follow
the usual rule in such cases, and have the accounting done contra-
dictorily before a master.

The decree of the circuit court should be reversed, and the cause
remanded, with instructions to enter a decree as follows: It is or-
dered, adjudged, and decreed that the complainant, the Continental
National Bank of Memphis, do have and recover from the defendant,
Frank L. Richardson, receiver of the American National Bank, the
sum of $8,249.26, which said receiver is ordered to pay, out of the
funds which have come to his hands as receiver, within 30 days from
the signing of this decree, and by priority over all unsecured creditors
of the American National Bank, or that he do within said delay cer-
tify the same to the comptroller of the currency, with a copy of this
decree; and it is further ordered and decreed that for the balanceé
of complainant’s claim, to wit, the sum of $5,692.61, the said Con-
tinental National Bank of Memphis be, and is hereby, recognized as a
general creditor, entitled to participate pro rata with the depositors
and other general creditors of said American National Bank of New
Orleans in the distribution of its assets; and it is ordered and decreed
that the said defendant receiver pay to said Continental National
Bank of Memphis, Tenn., such pro rata thereon as has been or may
be paid to other unsecured creditors of said American National Bank,
or do certify the same to the comptroller, to govern his action in the
premises.

And it is so ordered.
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‘IN EBEST-—RA’j;E o Botpl APTER MAT&‘)‘{ITY‘—-EFF%.‘CT or ﬁmcmmm Drt
/1 EDGE. 'FoR "DErivny N PAYiNG IRTEREST. . . -
'fo AN electipn..to declare, rajinoadibonds:due, before they would otherwxse
. maturg, under a clause. of the mortgage securing them, because of default
in the payment’of inerest coupons, has 1o other eff Ft than to' render the
" printipal presently éolldctinté ‘And the'provigion of thé' bonds fixing the rate
of interest theteon: dmmgtthe ‘entire:tetm for which'they were to run con-
~tinués'in force witil decree; but, as to interest; couppns which -have ma-
tured, by their, own terms, in the abqe,nce of any provisioy of.the contract
ﬁxmo' the rate of 1ntere§§ .after maturity, the legal rafe Wﬂl govern ’

2 (.:ON(,LUSIVENFSS oF I)ECREE——IMPEACH%JFNT IN SUPPLEMFNTAL PROCEEDINGS.

decree 1n a S0it to' tHieclose a rallrodd ‘mortgage; which ‘at the instance

-of ‘the trustee in"tlie mortgage ‘determines: the amount due on the mort-

- gage debt, including-interest accrued. on the.bonds and. the matured cou-

pons, renders§ the amount of such interest res mdlcata as to all bondholders

, repxesented by the trustee, and all others who are’or may"* ‘thereafter be-

' comeé parties to the’ suft, find the ‘correctneéss of the deéree in that respect
cannot be questioned in: supplementa,l proceedings brought thereunder.

On Expeptlong of \Torthern I‘amﬁc Rallway Company to Report
of the Master as to Interest on Bonds, .

Sullivan: &: GromWeH for exceptant. P -‘;:f!.:,: o

JENKINS dlrcult J que ~ The questlop to be determmed arisds
upon excgptlons to the .rep rt of the special ma§ter filed September
20, 1898, The Northern lgamﬁc Railway . Company, ‘the purchaser
of the Noi;them Pacific Rallroad under the deécree o foreclosure, filed
its claim with, the special master, ~under the sequesﬁratlon proceedings
for payment, of the amo m ue for prmmpal and inferest upon the
oonsohdated bonds of the N orthern Pacific Raxlmad Company owned
by Clalmo\nt The ‘amount of, the' pm,nmpal of these bonds held by
the claimant s $44,923,000. The. exceptions pres ﬁt the question of
the rate of| mterest whlch should be allowed upon, ‘the prmmpal of the
bonds and, upon. the . mterqst coupons after thelr respectwe dates
of maturity. The spec;al ‘master. cast the interest 'at the rate of
5 per cent, per anpum;’ the clalmant insists that Jjt should be cast
at the rate of 6 per cent. per annum; and this is the contention.
The difference in the amount of interest, computed. at the two rates
mentioned, is $1 664,382; so that the questlon although one of no
great oifﬁculty, is of moment to the claimant.

The bonds in question bear date December 2, 1889, and are re-
spectively payable on the 1st day of December, 1989, “and interest
thereon in the meantime ‘at the rate of five per cent. per annum,
* * * gsemiannually, on the first day of June and on the first
day of December in each year.” Coupons were attached to each
bond for the semiannual interest contracted to be paid for the entire
period of 100 years. By article 16 of the trust deed securing these
bonds it was provided that in case of default in the payment of any
installment of interest, or of any coupon annexed to the bonds, such

Pl



