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CLEVELAND CITY RY. CO. v. CITY OF CLEVELAND,
CLEVELAND ELECTRIC RY. CO. v. SAME.
(Circuit Court, N. D. Ohio, E. D. May 16, 1899.)
Nos. 5,839 and 5,840.

1. CONSTITUTIONAL LAW — IMPAIRMENT OF CONTRACTS — ORDINANCES GRANTING
STREET-RAILKCAD FRANCHISES.

City ordinances making grants of franchises to street-railroad companies
on specified conditions, when accepted by the companies, constitute con-
tracts, which cannot be annulled or amended except by consent of both
parties, and which are protected from impairment by the fourteenth con-
stitutional amendment.

2. Equity JURISDICTION — RESTRATINING ENFORCEMENT OF UNCONSTITUTIONAL
ORDINANCE.

A federal court of equity may grant relief by injunction against a city
ordinance which impairs the contract rights of complainant, or deprives
him of his property without due process of law.

8. STrEET Rarnroaps—RricHT 0F MUNICIPALITY TO Fix RAaTEs OF FARES.

The statutes of Ohio confer power upon municipalities to determine the
conditions of the grant of a franchise to a street-railroad company, in-
cluding the rates of fare to be charged, but no power to thereafter preseribe
rates of rare; and where the grant itself fixes the rate of fare a reserved
right of regulation does not authorize the municipality to thereafter change
it during the life of the grant. .

4. CoNSTITUTIONAL LAW — IMPAIRMENT OF OBLIGATION OF CONTRACTS — ORDI-
NANCE CHANGING RATES or FARE ON STREET RAILROADS.

A city, in granting franchises to two certain street-railroad companies,
fixed the rates of fare to be charged, reserving the right to increase or
diminish such rates, as it might deem justifiable and expedient. After-
wards, by different ordinances, it granted additional franchises to each
company, expiring with the original franchise, to baild extensions, lay addi-
tional tracks, or to change the motive power. It imposed conditions to
each of such additional grants, which were accepted by the respective com-
panies, in the way of requiring street paving and repairing, or the fur-
nishing of increased car service, to which the companies were not before
subject. Such ordinances also made changes in the rates of fare by pro-
viding that but a single fare, at the rate then charged, should be charged
for passage between any two points on either the original lines or their
extensions, and by requiring the companies to sell tickets at a-reduced rate.
As to one of the companies, which, under the ordinance containing the
reservation, had the right to, and did, charge two fares for passage over
the entire length of its line, a subsequent ordinance granting it the right
to lay a double track, and to maintain it during the life of its original
franchise, required the carriage of passengers over the entire line for a
single fare at the rate then charged, and such company was subsequently
granted the right to change its motive power from horses to electricity.
which it did, at a large expense. Xach of said companies subsequently con-
solidated with a number of other companies, as to whom no power to
change the rates of fare had been reserved by the ecity, their original lines,
to which the reservations in regard to changing rates of fare applied, thus
becoming parts of two several consolidated systems, each containing many
miles of road, operated together. These consolidations were consented to
by the city, the consents containing provisos, accepted by the consolidated
companies, requiring transfers to be given, or through cars run, so that
a single rate of fare or ticket at the rate then charged should entitle a pas-
senger to ride over the lines of any two of the constituent companies,
whereas they were before entitled to charge separate fares over each. line.
None of such legislation of the city subsequent to that granting the two
original franchises mentioned contained any reservation of the right to
make future changes in rates of fare. Held, that such subsequent legisla-
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tion, and its acceptance by the companies, operated as a repeal of the pro-
visions of the 'original grants reserving the right to change ‘the rates of fare
on the original lines of the two compames to which, they applied, or con-
stituted new contracts with such companies and their snecessors, which the
city could not impair during the life of their franchises; :and that an ordi-
nance passed by the city requiring the consolidated companies to reduce
the rates of fare on such original lines, aside from being impracticable in
operation, since each of such lines had become a part of a larger system,
opei'ated ‘together as a ‘whole, was undonstitutlonai and void as an impair-
ment of the contracts made by such subsequent ordinances. .

5. SAME-‘-MODI’FICATION oF GRANT BY Orry ~VALIDITY UNDER OHIO STATUTE.

Rev. 8t. Ohio, § 2502, providing that, after a grant or renewal of a gmnt

is made by a municipal corporation, it shall not, during. the term of such

grant or renewal, release the grantee from any obligation or liability im-

posed by the terms of such grant or renewal, does not prohibit a city mak-

" ing & grant of a franchise to a street-railroad company, in which it reserves

. the rlght to change the rates of fare to be charged, from thereafter modi-
,fying such contract on’ sufficient consideration.

Thesge are suits in equity by the Cleveland Clty Rallway Company
and the Cleveland Electric Rallway'xCOmpany, respectively, against
the city of Cleveland, to enjoin the enforcement 'of an ordinance
reducing rates of fare on portions of compialna,nts lines, on the
ground of its unconstitutionality. Heard on apphcatlon for prelimi-
nary injunction.

The complainants have instituted: this suit to seek relief through a decree de-
claring void certai‘n ordinarces passed by the city of Cleveland in ‘October, 1898,
known as “Liow'Fare Ordinahces.” By the provisions of these two ordinances,
the city undertakes to compel each of the two complainants to carry passengers
over certain-designated portions of the routes ‘operated by them at a cash fare
of 4 cents, and to sell tickets good for one.passage at the rate of seven tickets
for 25 cents. ' Hach of the complainants, in its bill of complaint, contends that
the ordinances 50 requiring'a reduction of ‘fare are laws of the state of Ohio,
and in impairment of their contract rights, and that ‘the rate of fare sought to
be established I8 so unreasonably low that, if put into practical operation, it
would amount to the taking of the complainants property without due process
of law. TUpon the filing of the bills; témporary restraining orders were issued,
restraining the defendant from puitting these ordmances into operation and
subsequently the casés were heard by the court upon an application, in each
case, for a temporary injunction; and the eases have been fully and elaborately
argued by the respective counsel, both orally and by brief. As respects the
Cleveland City Railway Company, the 'ordinance, the operation of which it
is sought to enjoin, requires the company to operate what is known as the
“Kinsman Street Line” at the rate of fa¥e therein prescribed; and as to the
Cleveland Ele¢tric Railway Company the ordinance in question is made appl-
cable to that which is known as the “Euclid Avenue Line,” and all extensions
thereof. -Both of the companies, complainants herein, are operating under
various ordinances passed in the common. council of the city of Cleveland, pre-
scribing the terms and conditions upon which the various railroad routes may
be operated for stated periods of time. Both of the complainant companies, at
the date of the passage of the ordinance in question, were operating under such
grants from the city, none of which had expired.

A brief statement of the corporate' history of each of these complainants,
and of the various ordinances under which they weré operating their lines of
railway, is necessary to understand the precise question involved in this motion.
The complainant the Cleveland City Railway Company is a corporation duly or-
ganized under the laws of the state of Ohio, having a capital stock of $8,000,000,
of which $7,600,000 have been issued, and & bonded indebtedness, secured by
mortgage upon a portion of its railroad line, of $2,026,000, payable in 11 years,
with 5 per cent. interest, payable semiannually. This company was formed by
the consolidation of two existing railway companies in the city of Cleveland,
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each of which owned and was operating lines of street railway under ordi-
nances passed by the municipality; and by the terms of such consolidation, and
by the statutes of Ohio, became possessed of the rights, franchises, and privi-
leges theretofore possessed by each of the constituent companies. The Wood-
land Avenue & West Side StreetiRailroad Company and the Cleveland City
Cable-Railway Company were the constituent companies entering into such
consolidation. The said the Woodland Avenue & West Side Street-Railroad
Company, one of the constituent companies forming such complainant, was or-
ganized in 1885, and was a consolidated company formed by the consolidation
of the West Side Street-Railroad Company and the Woodland Avenue Railway
Company; and the said the Woodland Avenue Railway Company, which was
consolidated, was the successor, by purchase, of the Kinsman Street Railroad
Company, having become such about the year 1880. By the terms of the con-
solidation, in 1885, of the said the Woodland Avenue Railway Company and
the West Side Street-Railroad Company, said consolidated company, known as
the Woodland Avenue & West Side Street-Railroad Company, became vested
with all the rights and privileges of each of said constituent companies. The
Cleveland City Cable-Railway Company was the successor and owner, by pur-
chase, of all of the property and franchises of the St. Clair Street Railroad
Company and the Superior Street Railroad Company, each of which companies
was a corporation under the laws of the state of Ohio, owning and operating
lines of street railway in the city of Cleveland under grants from the city. By
virtue of the consolidation of the Woodland Avenue & West Side Street-Rail-
road Company and the said the Cleveland City Cable-Railway Company, In
1893, the complainant company the Cleveland City Railway Company became
vested with all of the rights, privileges, and franchises of the said constituent
companies above mentioned. In 1885, when the Woodland Avenue & West
Side Street-Railroad Company was organized, the constituent companies before
such consolidation were independent lines of railway, one operating chiefly upon
the west side of the Cuyahoga river, and the other upon the east side, running
to the northeasterly portion of the city. Each was acting under independent
franchises and contracts with the city of Cleveland. There was no exchange
of traffic by way of transfer, and each company was charging a fare of five
cents over its line. At the time of this consolidation, the West Side Street-
Railroad Company had the right, by ordinance, to continue the operation of
its road for 25 years from February, 1883, and to charge a cash fare of five
cents for each passenger carried. The Woodland Avenue Railway Company
was operating its lines of road under several grants from the city; among oth-
ers, a grant made in 1879, relating to the operation of cars from Water street,
through Superior and Ontario streets and Woodland avenue, to Madison avenue.
This grant provided, among other things, that the company should not charge
more than five cents cash fare, and in said ordinance was reserved the right
to the muniecipal council to thereafter increase or diminish the rate of fare as it
might deem wise and expedient; this being the ordinance known as the
“Kinsman Street Ordinance,” and under which the defendant claims the right
to put into operation the ordinance reducing the fare, set up in the complain-
ant’s bill. - In 1883, another ordinance was passed, granting the Woodland Ave-
nue Railway Company the right to extend and construct its line of railway upon
Woaodland avenue from the crossing of the Cleveland & Pittshurgh Railroad
Company’s tracks to Corwin street; and in this ordinance provision was made
for the operation of cars over the entire line, including the line referred to in
the ordinance of 1879; and the company agreed that during the continuance of
said grant it would charge but one fare of five cents over its entire line. in-
cluding said extension. In 1885, upon the consolidation forming the Woodland
Avenue & West Side Street-Railroad Company, the city council passed an or-
dinance entitled “An ordinance to fix the terms and conditions upon which the
railway tracks of the West 8ide Street-Railroad Company and the tracks of the
Woodland Avenue Railway Company and said companies may be consolidated,”
and in and by the said ordinance it is provided that: “The said consolidated
company to carry passengers through without change of cars, by the running
of cars through from the workhouse, on the line of the Woodland Avenue Rail-
way- Company, to the point on the West Side Street-Railroad where Gordon
avenue crosses Lorain street, and, when practicable, in the judgment of the
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council, to do likéwise on the branches of the consolidated lines, and that for a
single fare from any point to any point on the lines or branches of the consol-
idated road no greater charge than five cents shall be collected, and thut tick-
ets at the rate of eleven for fifty cents, or twenty-two for one -dollar, shall at
all times be Kept for sale on the cars by the conductors.”  This ordinance was
duly accepted by the Woodland Avenue & Weést Side Street-Railroad Company,
and its successor; the complainant, has complied with the terms of said ordi-
nance, which has not yet expired; and it also appears that the: provision so fix-
ing the rate of fare to be charged at five cents had reference to and included the
operation of: cars upon that portion of- Woodland avenue referred to in the or-
dinance sought to be enjoined in the bill of complaint. In April, 1887, the
Woodland Avenue & West Side Street-Railroad Company accepted an ordinance
by the city of Cleveland relating to the construction of an additional track. upon
Franklin avenue, and in this ordinance it is provided that the grant made shall
continue and terminate with the grant of the main line of sald company on the
10th of February, 1908, and that it is made upon the express condition that no
increase of fare shall be charged by said railway company upon any part of its
main line, or-en said extension, so that but one fare of not to exceed 5 cents
shall be charged between any. points on said company’s main line or extensions,
and that said conipany shall sell tickets at the rate of 11 for 50 cents, or 22 for
$1. This ordinance of 1887 is still in force. The part of the main line referred
10, upon which it was so provided that a fare of not to exceed five cents should
be charged, is the line of railway formerly known as Kinsman Street, and re-
ferred to in the ordinance the operation of which is sought to be enjoined here-
in. In August, 1887, the ecity council passed an ordinance, which was duly
accepted by the Woodland Avenue & West Side Street-Railroad Company. re-
lating to.an extension of its tracks upon Waverly avenue, and’ this ordinance
provided that no increase of fdre should be charged by said company on any
part of its main line or on said extension, and that but one fare of not to exceed
5 cents should be charged between any points on said company’s lines or exten-
sions, and thatrsaid company should sell tickets on its cars as follows: 11
tickets for 50 cents, or 22 tickets for $1. This grant is still in force. and the
main line upon:which the rate of fare is so prescribed includes the line of rail-
way upon Woodland avenue, referred to in the ordinance of October 17, 1898,
set forth in complainants’ bill. In 1892 the council passed an ordinance, duly
aeccepted by the Woodland Avenue & West Side Street-Railroad Company,
relating to-an additional track upon Kinsman street, which ordinance required
large expenditures of money by way of paving and repairs of pavements, and in
said ordinance it 'was provided that the grant is made upoii the conditions that
the company shall charge but one fare between any points on said company's
main line and extensions, and sell tickets at the rate of 11 for 50 cents, or 22
for $1; all rights under the grant to terminate on the 10th of February, 1908.
The main line referred to in this ordinance.inciudes the Woodland Avenue ILine,
in respect to which the council, by the ordinance of October 17, 1898, seeks to
prescribe a lower rate of fare.

It appears from an inspection of the various ordinances that in each instance
where new rights 'were granted to the company the city received as well new
and valuable considerations by way of increased obligations in respect to
paving, or the opération of through cars for the accommodation of the public,
or the selling of tickets upon the cars. Prior to May 13, 1893, the Cleveland
City Cable-Railway Company owned and operated lines of street railway upon
Superior street by cable power, and lines upon St. Cldir street by horse power;
and the ordinance under which it was so operating authorized it, for a period
of years, which has not yet expired, to operate its lines, and upon each of them
to charge a cash fare of not to exceed five cents. In May, 1803, at the time
of the consolidation forming the Cleveland City Railway Company, the two com-
panies entering into such consolidation addressed a communication to the city
‘council notifying it of their agreement in that respect, and that on .June 1,
1893, it was proposed to operate the lines as an entire system, to issue proper
transfers, ‘8o that a passenger on any line of the Woodland Avenue & West Side
Street-Railroad Company could be transferred to and have a continuous passage
upon any line 6f the Cleveland City Cable-Railway Company, and vice versa;
that only one fare should be charged; and that it was proposed to also estab-
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lish & cross-town line, and charge but one fare for a continuous ride upon any
additional lines within the city of Cleveland. Upon the receipt of such com-
munication, the common council, on May 10, 1893, passed a resolution approving.
the proposed consolidation upon the terms and conditions stated in such com-
munication; and it appears that since the 1st of June, 1893, the Cleveland City
Railway Company, the complainant herein, has operated said various lines of
street railway, charging a cash fare of five cents for each passenger, and selling
tickets good for passage as required by said several ordinances, and with the
system of transfers contemplated in said council resolution, and in all respects
complied with the conditions of the various ordinances under which it is
operating its railway system. Such being the relations established by ordi-
nance between the city of Cleveland and the complainant, on the 17th of Octo-
ber, 1898, the city council passed an ordinance entitled “An ordinance to pro-
vide for a diminution of fare under an ordinance granting a renewal of fran-
chises to the IKinsman Street Company, and to reconstruct, maintain, and
operate its street railroad in and through certain streets of the city of Cleve-
land.” This ordinance, after reciting the reservation contained in said ordinance
of 1879, providing, “The council, however, reserves to itself the right to here-
after increase or diminish the rate of fare as it may deem justifiable and expe-
dient,” further recites that “the council now deems a diminution of fare justi-
fiable,” and by section 1 of the ordinance provides ‘*‘that the rate of fare for a
single continuous passage over the lines and all extensions thereof operated
under the aforesaid grant to the Xinsman Street Railway Company be, and the
same is hereby, fixed at four cents, cash fare, over the whole or any part there-
of”; "and by section 2 the ordinance requires the company operating said line
to keep on sale in its cars, when.in operation, tickets good for a single con-
tinuous passage at the rate of 7 tickets for 23 cents.

The contention of the Cleveland City Railway Company, and upon which it
asks an injunction, is that the said ordinance of October 17, 1898, which so
requires it to carry upon a portion of its line at a cash fare of 4 cents, and to
sell tickets at the rate of 7 for 2b cerits, is in violation and contravention of the
contract obligation existing between the said company and the city of Cleve-
land, and impairs its contract rights in this: that whereas, it is entitled. by
virtue of the several ordinances hereinbefore set forth, to charge upon all of
its said lines a cash fare of 5 cents, the provision of said ordinance requires it.
to accept a cash fare of 4 cents; and whereas, it is entitled, as respects ticket
fare, to sell tickets at the rate of 11 for 50 cents or 22 for $1, this ordinance
requires it to sell tickets at the rate of 7 for 25 cents; and this, the complain-
ant claims, would be an impairment, by law of the state of Ohio, of its con-
ract rights growing out of said ordinance and its acceptance thereof. It is
also contended that the practical effect of the ordinance would be to reduce the
rate of fare to 4 cents for a cash fare, and 3+4/; cents for a ticket fare: that
experience in the operation of street railways has shown that where there is
such a difference in amount between tickets and cash fare, as a matter of con-
venience and economy at least 70 per cent, of passengers use tickets, so that. if
said ordinance be put into operation. the complainant contends it would be
obliged to carry about 70 per cent, of its passengers at the rate of 3+¢/; cents,
and that about 30 per cent. would pay the cash fare of 4 cents, whereby it
claims that its gross receipts would be reduced more than one-fifth, while its
operating expenses would remain the same, and that the practical operation of
the ordinance would be to diminish its net receipts more than 50 per cent.;
and in its bill the compli nant gives a comparative statement of gross and net
receipts for the year 1807, showing the number of passengers carried, the rate
per passenger received under existing ordinances, and what its receipts would
have been had the ordinance of October 17, 1848, been put in force upon its
entire line; and from this statement it appears that its gross receipts would
have been reduced $221,505.38, or something more than 20 per cent.,, and that
the average rate of fare per passenger carried would have been 3.87 cents, and
that, in order to have made the gross receipts equal to 'those under existing
ordinances, it would have been obliged to carry, in 1897, 5.736.590 more pas-
sengers than it did in fact carry. It is further contended and set forth in the
bill that, had the ordinance in question been in operation in 1897 over the entive
line, the company would have suffered a loss in income of $221,505.38,—mor»
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than 52.5 per cent. of its net income; and for the same period of time, and
assuming 'that 70"per cent. ‘of ‘passengers carried would have' used ticKets; the
loss to the” cdm dtiy Wwould have beéh $259,971.59,~more tHan' ‘81 pe? cent: of its
net incorne. “And the complamant contends that the Tos¥es’ which it alleges
would result aﬁe reached in the-staterients given withoiut including anything
for interest ¢hhrges, depreciatioti, fiothing fof dividends or interest on capital
stock, and'hothing by way of sirking fund, which it is alleged should be allowed
by reason of the shortness of the franchises of the icompany; and the complain-
ant confends"thit said reduction of fare would deprive it 'of the reasonable
profit§ which it i§ entitled to ‘derive from its property, and' vonstitutes a: taxing
of its property without due’ process of law, in contravention of the constitution
of the United States.

The complainant' the Cleveland Electric Riilway Comp‘my is & corporation
duly organized uinder the laws of the state of Ohio, having a capital stock of
$12,000,000, substantially all of which is issued, and a bonded indebtedness,
secured by’ mortgage upon its property, aggregq‘rmg about $3,750,000, and a
floating indebtedhess of about $250,000. This company ‘was formed by the con-
solidation of ‘fotr existing railway companies in thé city of Cleveland, each
of which owned 'and was operating lines of stréét railway under orvdinances
passed by the munieipahty' and, by the terms of such ¢onsclidation, and by the
statutes of Ohio, ' became possessed of the rights, franchises, and privileges
theretofore posseésed by each of the constituent conmipanies. The constituent
companies entering into such consolidation were the East Cleveland Railroad
Company, the Broddway & Newhurgh Street Railroad ‘Gomipany, the Brooklyn
Street Railroad Coémpany, and the South Side Street:Railtoad Company. The
sald the Hast Cleveland Railroid Company was a cotporation which had been
in existence, and operated lines of street railw. ay in the ¢ity of Cleveland, since
about the year 1859, and at the tlme of said donsolidation owned and was oper-
atibg several lines of street raitway in said city, namelv, its Euclid Avenue
Line, extending fréom the business portion of the city, on Bank street, through
Superior stxeet Euclid avenue, Erie street,' Prospect street, Case avenue, and
I]uclid avenueé to the city limits; “its Gatden Street Line, its Cedar Avenue Line.
and its Wade Park Avenue Line.’ That the aggregate mileage of the lines
operated Yy said eompany was about 40 miles, and each of said lines had been
constructed, and wds in operation, tinder grants from the city of Cleveland, and
upon the faith of which the said comtpany had 8o constriucted its lines of rail-
way, and in dhd by which said' grants the city and said company, as authorized
by the statutes of Ohio, had agreed as to the terins and conditions and the
period of time for the opération by said company of its said lines of street rail-
way. That prior to September 15,1879, the East Cleveland Railroad Com-
pany was operatmg its main ‘lineé of raftway from the intersection of Superior
and Water stréets to the easterly limits of the city on Fuelid avenue, under
various separate grants, some from the city council, some granted by the county
dommissioners ‘before the terlitory affected thereby became a part of the city
of Cleveland, and still other grants from the authorities ‘of the former village
of Hast Cleveland and the contract rights of the company for the operation
of its road eastérly of Willson avenue contaitted few restrictions, and none re-
specting the ratés of fare to be charged, and extended for a period of nearly
20 years; and at’ that time, east of Willson avenue, upon’ Eiclid aventue, there
was but a single track, and under contracts and agreements then in ftorce be-
tween the eompany and the public ‘authorities it had the right to charge passen-
gers one fare froth Water street to ‘Willson avenue, another fare from Willson
avénue to Faitthount street, and still another fare from' Fairmount street to
the city limits; ‘and it was, in ‘tact, at that time charging passengers two fares
between Water and Superior stredts gnd the city lirhits.. That, in this situation,
the said the East Cleveland Railroad’ Gompan) and the’ city entered into a
new contract, providing for the fenewal of the grant to the said the Kast Cleve-
land Railroad Comipany for the éonstruction, maintenance, and operation of a
double-track “street rallwav ‘Oveér ‘a’ portion of the line then operated by said
company from Superior and Water ‘stteets, through Superior street, around the
Public Square to Ituclid avenue; through said ‘avenue to Erie street; thence to
Prospect sireet; thence to Case avenue; thence to Euclid avenue, and along
sald Bucli¢ avehue to Willson avenue; and said ordinance imposed new con-
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ditions as respects paving to be done by said company, removal of snow and
ice from the tracks, and other similar provisions; and in and by section 6 of
said ordinance it was provided that said company should not charge more than
five cents each way for a passenger over the¢ whole or any part of the line
therein renewed. That said company might charge a reasonable compensa-
tion for carrylng packages, and that the council reserved to itself the right to
thereafter increase or diminish the rate of fare, as it might deem justifiable ‘or
expedient; and under and by the terms of said ordinance, which was to remain
in force for the period of 25 years from the 20th day of September, 1879, the
said company reconstructed its tracks betweeén Superior and Water streets and
Willson avenue, as aforesaid, and thereafter, up to April, 1883, charged, as it
was permitted to do by said ordinance, one fare of five cents between Superior
and Water streets and Willson avenue, and an additional fare of five cents from
Willson avenue eastwardly to the end of its line. That about April 4, 1883,
said company entered into a new contract with said city, by ordinance duly
passed and accepted by the company, by which, upon certain terms and condi-
tions, it was granted the right to extend and to build an additional track, and
operate a double-track line upon Euclid avenue from Willson avenue to Fair-
mount street; and in said ordinance and grant said company agreed that it
would charge but one fare of not more than five cents between the westerly
terminus.of the company’s road upon Superior street and the easterly terminus
of its line, and that the rights granted should expire on the 20th day of Sep-
tember, 1804; and in and by said contract it was provided that the council
reserved to itself the right to thereafter increase or diminish the rate of fare
between the westerly end of said company’s line on Superior street and the city
limits, as it might deem justifiable and expedient. That upon the making of
the last-mentioned contract the relations between the city and the East Cleve- .
land Railroad Company were so far changed that the company had agreed to
carry passengers over its lines as far easterly as the city limits for five cents
for each passenger, but it had not agreed, and was under no obligation, to
run all its cars through, and was, in fact, operating only 2 portion of its cars
as through cars, and was under no obligation to and was not transferring pas-
sengers who desired to go east of Willson avenue who had taken passage upon
a car which did not go beyond that point. That such arrangement and oper-
ation were. unsatisfactory, both to the city and to the company, and in March,

1886, a new contract was entered into between the city and the railroad com-
pany by ordinance duly passed, and accepted by the railroad company, whereby
it became obligated to construct and operate a double-track railroad in HEueclid
avenue between the easterly line of Fairmount street and the easterly limits
of the city, such territory having theretofore been occupied by a single track;
thereby making its entire Huclid Avenue Line a doubletrack street railroad.
And in said ordinance it also agreed to pave between the rails of each track,
together with the spaces between the rails, and to keep certain portions of the
pavement in good repair; each and all of which obligations were in addition
to those existing under former contracts between the railroad company and the
city. And the complainant claims that in and by said ordinance an entirely
new contract and agreement, superseding all contracts prior thereto, was made
with the city by the said railroad company with respect to the rates of fare
which it should charge over its sdid line so to be made into a double-track
through line from Superior and Water streets to the easterly limits of the city
upon Euclid avenue, the agreement between the city and the railroad company
with respect to the fare thereafter to be charged being as follows: That said
company should operate the whole of said track as a through line, with
through cars, and should charge and collect but one fare of not more than five
cents for each passenger one way in either direction, between the easterly lim-
its of the city on Euclid avenue and the westerly terminus of said company’s
tracks at the intersection of Superior and Water streets; and that the company
should run through cars over said line between the points last named in either
direction, as the public convenience, in the opinion of the common council, by
resolution expressed, should require; and that the contract so made should be
in force until the 20th day of September, 1904,—which contract, having been
50 duly expressed by ordinance, and accepted by said the ISast Cleveland Rail-
voad Company, the complainant the Cleveland Electric Railway Company claims
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hecame g valid contract between the said the East Cleveland Railroad Com-
pany and the city of Cleveland, by which said company agreed, in consideration
of the grants therein made to it, to make the necessary expenditures con-
templated in ‘sald ordinance with respect to ‘the reconstruction of its tracks,
and assumed ahd agreed to perform ad)ditmnal obligations in réspect to paving,
and agreed that it would operate said road in accordance with the terms of said
ordinance until the 20th day of September, 1904; and that during such time
it would carry passengers at the rate of fare so fixed in said ordinance, to wit.
five cents for each pdssenger one wiy, in either direction, over said ‘entire line;
and in pursuance of said contract, and in reliance thereon, tie said company
proceeded to in all respects comply with the conditions of said ordinance, and
began the operation of a through line 'of cars in accordance with the terms
thereof, and said company, and said complainant, its successor, have ever since
said .time. fully complied with the terms and conditions of said last-mentioned
oldmance and are now complying thereW1th although said company thereafter
\'Qluntarily began the sale of tickets good for passage at a less rate than it was
authorized to charge in said ordinance, to wit, at the rate of 11 tickets for 30
cents. That prior to July,1888, the line of railway of the said the East Cleveland
Railroad. Company had been operated by horse power. That at that date such
progreéss had been made in perfectmg the system of propelling cars by electric
motors that the company was willing to incur the necessary expense of equip-
ping certain of its lines with’ electlicity, and thereupon the said company and
said city entered into a still further contract, by ordinance duly passed and
accepted, providing for the equipment and operation of said ‘company’s Euclid
Avenue and Cedar Avenue Lines by electricity, and in said ordinance and con-
tract it was provided that the privilege of constructing the electric system and
the operation of said lines thereby was granted tb said company in considera-
tion of the improved facilities eontemplated and the large expense necessary
to secure the same, and that the rightto operate said line after the expendi-
ture of said large sum of money so necessary for its equipmeént should be and
remain. in force for the period of 25 years from and after the passage of said
ordinance both upon the main line and what is known as the Cedar Avenue
Line of said company, and provided that nothing in the ordinance should be
construed to authorize any increase of present fare for transportation over
any part of said company’s lines. And your orator shows and alleges that at
the time of the passage of said ordinance and its acceptance by said company
the rate of fare therein referred to which was not to be increased was, as here-
inbefore set forth, five cents for each and every passenger carried in either
direction over said lines, and it was in terms provided in said ordinance that
its acceptance should be deemed an agreement with the said company by which
it agreed to perform all and singular the matters and thmgs ‘therein agreed by
it to be performed The council weré' also given permission in and by said
contract to require the company thereafter to equip the entire length of its
main line and Cedar Avenue Line with electricity; and thereafter, in reliance
upon its said contract, and the performance thereof by the city, said company
proceeded, at the expense of many hundreds of thousands of dollars, to equip
its said lines with electricity xg pursuance of the terms of said ordinance. Thal
thereafter the said the East Cleveland Railroad Company entered into another
confract with the city of Cleveland, by ¢rdinance passed and accepted, by which
it'was given authority to construct and operate the line known as the *Wade
Park Avente Line,” the company agreeing, in consideration thereof, to do cer-
tain additlonal paving, and to submit fo various other requirements as in said
01d1nance expressed, and with respect to the rate of fare to be charged by said
conmipany, said ordinahce and contract ptovided that no increase of fare should
be charged by said company ‘on any part of its main line or said extension, and
that one fare, not to exceéd five c¢ents, or one of said company's tickets, should
entitle a passenger tQ transportatlon over the main Jine and extension from the
1ntersection of Lake and Water streets’ to the easterly limits of the city. That.
in cqmpliance with the terms of said ordinance and contract, said East Cleve-
land Company constmcted, and placed in opsration the said Wade Park Avenue
Line at great expense, and since said time said line has been operated at the
rates of fare therein fixed, and in all respects the conditions of said ordinance
comphed with. . That. puor to May, 1893, the said the East ‘Cleveland Ralhoad
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Company, the Broadway & Newburgh Street Railroad Company, the Brooklyn-
Street Railroad Company and the South Side Street-Railroad Company were
engaged in the operation of their respective lines of road in various and difterent
parts of the city, and, as authorized in various contract grants under which
they had constructed their said lines of railway and were operating the same,
each and all of said constituent companies were charging a cash fare of five
cents, and that their right so to do was fixed by the terms of their respective
contracts and agreements with the city; and complainant alleges that there
was not, at any time, as respects any one of said constituent companies, power
in the common council of the city to in any manner compel said companies, or
any one of them, during the existence of their respective grants, to reduce the
cash fare to be charged by the said companies, or eithet one of them. below a
cash fare of five cents, That each of said constituent companies operated its:
line as an independent line. That no system of transfers (except between the
South Side and Brooklyn lines) from the line of one of said voads to the linex
of others was in force, so that a passenger, having occasion to wse more than
one of said lines, was obliged to pay two fares of five cents each; and that
each and all of the grants under which said companies were so operating under’
the rights aforesaid prior to the 29th day of May, 1893, are still in force and
effect. That about April 11, 1893, the said constituent companies entered into
an agreement of consolidation, in conformity with the statutes of Ohio, and
formed and organized the complainant the Cleveland Electric Railway Com-
pany as a consolidated company, by virtue of which consolidation the complain-
ant the Cleveland Electric Railway Company at once became possessed of and
vested with all and singular the property, rights, franchises, and privileges
of each and all of said constitnent companies; and such consolidation heing
effected, and complainants intending to operate said lines as one entire system,
and to give to the public in the city the privilege of riding over said system by
a continuous passage for one fare, the complainant applied to the common
council of the city of Cleveland-for its conszent and approval of the terms of
said consolidation so far as they related to the maintenance and operation or
said various lines and rates of fare which should be charged by said complain-
ant, and upon May 29, 1893, said city council duly adopted a resolution consent-
ing to said consolidation, and providing, among other things, as follows: “'That
only one fare shall be charged for a continuous ride on or over any line of rail-
way formerly owned by any of said constituent companies and any line of any
other of said constituent companies within the limits of the city of Cleveland:
and passengers on any such lines paying one fare shall be entitled, without
additional or extra charge, to be transferred to any other of said lines, and hav-
ing one continuous ride thereon for said single fare.” ®aid resolution further
provided that the Cleveland Electric Railway Company should file with the city
clerk a written acceptance of the terms of said resolution within 10 days from
the time of its adoption, which written acceptance was duly filed. as required
by the terms of said resolution, on the date of its passage, May 29. 1893: and
the complainant has, "ever since the adoption of said resolution, contin-
ued to operate said various lines of railway. and to charge only the same cash
fare of five cents for each passenger, in'strict compliance with each of the dif-
ferent contracts which each of said constituent companies had with the city.
and which are still in full force. And the complainant the Cleveland Electric
Railway Company adopted and put in force the system of transfers contem-
plated in said’ council resolutions, and has, although not required so to do by
the grants and contracts of the East Cleveland Railroad Company, kept on sale,
and accepted for passage, tickets sold at the rate of 11 tfor 30 cents or 22 for
$1. That no one of the grants or contracts atoresaid under which said con-
stituent companies which formed the complainant were authorized to operate
their various lines of street railway and to charge a cash fare of five cents for
each passenger carried thereon, has expired. but all of said grants are in full
force and effect. That, in December, 1893, the complainant duly accepted au
ordinance of the city authorizing it to extend its double-track railway on Pros-
pect street from Hrie street to Ontario street, in which ordinance it was pro-
vided that the complainant, with respect to all lines of railway which it was
operating, should comply with the terms and conditions of said resolution of
the city council passed May 29, 1893, approving said terms of consolidation,
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and 'that it should, upon each .of said lines, comply.with the conditions of said.

last-mentioned ordinance; that said-grant so made has not yet expired, and that

no one of the grants under which complainant is operating s hnes of street -
raillway expire before the year 1910,

Such being the relations established by ordinance. Detween the city of Cleve-

land and the complainant the Cleveland Electric Railway Company, on the 17th

‘day of Oatober, 1898, the city council passed an ordinance entitled “An ordi-
nance to-provide for diminution of the rate of fare under section 6 of an ordi-
nance pasged September 15, 1879, entitled, ‘An ordinance granting & renewal of
franchise to the East Cleveland Rallroad Company to reconstruct, maintain,
and operate its street railroad in and through certain streets of the c1ty of
Cleveland.’ * This ordinance, after. reciting the reservation contained in said
ordinance of 1879, prowdmg, ‘“The council, however, reserves to itself the
right to hereafter increase or diminish the rate of fare as it may deem justifiable
and expedient,” further recites that the ‘“‘council does now deem it justifiable
and expedient to diminish the rate of fare,” ard by section 1 of the ordinance
provides: “That the rate of fare. for a single continuous passage over the
lines and -all extensions thereof operated under the aforesaid grant to the said
East Cleveland Railroad Company be, and is hereby, fixed at four cents cash
fare over the whole or any part thereof;” and by section 2 the ordinance re-
‘quires the company operating:such line to keep on sale on its cars, when in
operation, tickets good for a single continuous passage at the rate of 7 tickets
for 25 cents.

The complainant the Cleveland Electric Rallwav Company makes substan-
tlally the same contention with, respect to said ordinance last mentioned being
in contravention of its contract obligations with the city of Cleveland with re-
spect to cash, fares and ticket fares as provided-therein, and impairment of con-
tract rights, and: also with respect to the; practical effect of the ordinance if
put in operation, as to’ diminishing, receipts, etc,, as claimed by the complainant
the Cleveland City Railway Oompany, hereinbetore referred to, except as to the
comparative statement of gross receipts given in the bill of the Cleveland
Hlectric Rajlway Company for the years 1896 and 1897, from. which it appears
that its gross receipts would. have, been reduced, in 1897, $334,890.67, or some-
thing more than, 20. per cent., &nd that the average rate of fare per passenger
would have been 3.80 cents, and that, in order to have made the gross ‘receipts
equal to those under existing, ordinances, it avould have Jbeen obliged to carry.
in 1897, 3,812,912 more passengers than it did. in fact darry It turther con-
tends and sefs forth in its bill that,. had the ordinance in question been in
operation. in 1897 over the entirg. hne, the company would have suffered a loss
of income of; $380,346,18,~more than 64 per, cent. of its net income,—and the
complainant contends that the losses which it alleges would. result are reached
in the statements given without including anythmg for interest charges depre-
clation, nothing for dividends.or interest on the capital sfock, and nothing by
way of sinking fund, which it alleges should be. allowed by reason of the short-
ness of the franehises of the company; and the complainant contends that gaid
reduction. of fare would deprive:if of the reasonable profits Whych it is entitled -
to derive from its property, and constitute a taking of its property w1thout due
process of law, in. contravention of the constitution of the. United. States

Squire, Sanders & Dempsey, for complamants
Miner G Norton and Ford Boyd & Crowl, for respondents

- RICKS, Dlstrlct J udge (after stating the facts) The constitution of
Ohio hag empowered the legislature to confer upon the city of Cleve-
land the anthority to operate liney of railway through its streets.
Acting under this delegated power, as éxpressed in the Revised Stat-
utes (section 2501 et seq., and section 3437 et seq., the city coun-
cil, from time''to time, has niade grants to-the street railroads, con-
ferrmg prlvﬂeges upon them, and at the same time prescmbmg the
terms and conditions under which such lines should be located and
operated. - Among-the powers 80 vested. in the city was the right
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to prescribe the rate of fare to be collected during the life of eachv
grant. The city, acting under this general authority so conferred,
passed ordinances at different times pertaining to the street rail-
ways, which make a priated volume, and are in evidence before the
court. These ordinances, granting sometimes original and some-
times additional ‘authority, were accepted by the street-railway
companies; and these acceptances, on the one side, and grants made
with conditions, on the other, became a contract between the par-
ties, which could not be annulled or amended, without the consent
of both parties. Railroad Co. v. Smith, 29 Ohio St. 292; Cincinnati
& 8. Ry. Co. v. Village of Carthage, 36 Ohio St. 634; City of Colum-
bus v. Columbus St. R. Co., 45 Ohio St. 104, 12 N. E. 651; City R.
Co. v. Citizens’ 8t. R. Co., 166 U. 8. 557, 17 Sup. Ct. 6563; Chicago v.
Sheldon, 9 Wall. 50; Waterworks Co, v. Rivers, 115 U. 8. 674, 6 Sup.
Jt. 278. These ordinances, so molded into contracts under the
legislative power hereinbefore referred to, are, in effect, laws of the
state of Ohio, and therefore are within the inhibition of the four-
teenth amendment to the constitution of the United States, which
is directed quite as pointedly to the legislative power of the state
or municipality as to the executive or judicial; so that the obliga-
tions of contracts made by legislation are protected by the federal
constitution, which prohibits a state from passing any law impair-
ing the obligations of contracts, or the taking of property without
due process of law. City R. Co. v. Citizens’ 8t. R. Co., 166 U. 8.
562, 17 Sup. Ct. 653. This court has jurisdiction to afford the relief
prayed for in these bills, and has authority to declare invalid the
ordinances now sought to be enforced, if, as contended by the com-
plainants, the ordinances invelved do impair. existing contract
rights, or, in practical operation, deprive the complainants, re-
spectively, of property, without due process of law. In City R.
Co. v., Citizens’ St. R. Co., 166 U. 8. 562, 17 Sup. Ct. 655, the court
say:

“All that is necessary to establish the jurisdiction of the court is to show
that the complainant had, or claimed in good faith to have, a contract with
the ¢ity, which the latter bhad attempted to impair.” “Conceding that the leg-
islature of the state alone had the right to make such a grant, it may, as was
observed in Wright v. Nagle, 101 U. 8. 792-T9d, exercise authority by direct
legislation, or by agency duly established, having power for that purpose. The
grant, when made, binds the public, and is, directly or indirectly, the act of the
state. The easement is a legislative grant, whether made direetly by the leg-
islature itself or by any one of its properly constituted instrumentalities.”

Hee, also, Saginaw Gaslight Co. v. City of Saginaw, 28 Fed. 529;
Weston v. City Council of Charleston, 2 Pet. 461; Waterworks
Co. v. Rivers, 115 U. 8. 674, 6 Sup. Ct. 273.

That a bill in equity seeking a judicial decree declaring an ordi-
nance which impairs the contract rights of the complainant, or
takes from him or it property without due process of law, is a
proper remedy, has been specifically determined by the supreme
court. Chicago, M. & St. P. Ry. Co. v. Minnesota, 134 U. S, 460, 10
Sup. Ct. 462, 702; Smyth v. Ames, 169 U. 8. 466, 18 Sup. Ct. 418.
As the various ordinances in force when the council passed the so-
called “Low Fare Ordinances,” in October, 1808, prescribed the rate
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of fare which the companies mlght charge during the life of each
grant, the city possessed no power to modify such' grant as re-
spects the rate of fare, unless such power of modification was re-
served in the ordinance making the grant. The statutes of Ohio
confer power upon municipalities to determine the conditions of
the grant at the time it is made, including fixing the rates of fare
to be charged, but no power to thereafter prescribe rates of fare.
Where the grant itself fixes ‘the rate of fare, 4 Teserved right of
regulation does not authorize a municipality, after the rate of fare
has been so fixed, to modify or change it'during the life of the grant
014 Colony Trust Co. v. City of Atlanta, 83 Fed. 39.

It is' held by the superlor court of Cmunnatl in Smith v. Cin-
cinnati: ‘

“A generai ordinance providing for the construction and operation of a street
railway within the city limits, which provided that on the acceptance by the
existing:companies of the terms of the ordinance it shall thereupon be operative
and binding as a contract between the city and the company so accepting the
same, and that the street railroad shall be guided, governed, and regulated by
the following conditions, and such lawful and reasonable restrictions as the
council may thereafter pass, does not reserve to the council the right to abridge
or destroy any of the contract rights of the company, but only to make and
enforce. proper and reasonable regulatlons as to the operation or construction
of the routes.”

It is apparent that Whether the ordlnances of Qctober 17, 1898,
are valid and enforceable against the respective complamants de-
pends, in the first instance, upon the solution of the question wheth-
er the reservations in the ordinances of 1879 aunthorized the action
taken by the council in passing these “Low Fare Ordinances” in
October,; 1898, If, subsequent to the passage of these ordinances
of 1879, .no other grants had been made prescribing rates of fare
upon:the lines referred to in the ordinances of 1879, the only ques-
tion presented would be whether the reserved right is now being
exercised in a reasonable: manner. It appears, however, that nu-
merous other ordinances have been passed, and accepted by each
of the complainant companies, relating to the same subject-matter,
viz. the rate of fare to be charged upon the same lines of railway re-
ferred to in the ordinance of 1879. It therefore becomes necessary
to inquire how far, if at all, the contract rights of the parties
lave been changed by these subsequent ordinances. The general
principles to be followed in such an examination are well settled.
In U. 8. v. Tynen, 11 Wall. 92; the rule is stated as follows:

“When there are two acts on the same subject, the rule is to give effect to
both, if possible, but, if the two are repugnant in any of their provisions, the
latter act, without any repealing clause, operates, to the extent of the repug-
nancy, as a repeal of the first; and, even where two acts are not, in express
terms, repugnant, yet if the latter act covérs the whole subject of the first,

and embraces new provisions, plainly showing that it was intended as a sub-
stitute for the first act, it will operate as a repeal of that act.”

“See, also District of Columbia v. Hutton, 143 U, 8. 18 12 Sup. Ct
369; U. 8. v. Claflin, 97 U. 8. 546.

And again, where parties, having entered into a written contract,
thereafter make a second contract relating to the same subject,
to the extent that the provisions of the second contract are incon-
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sistent with those of the first the last contract, and not the first,
measures the obligations of the parties. In 5 Lawson, Rights, Rem.
& Prac. §§ 2569, 2570, the rule is stated as follows:

“QOne written contract, complete in itself, will be conclusively presumed to
supersede another one made prior thereto in relation to the same subject matter.
The rescission may be implied in some cases. Thus, if an agreement be made
between the same parties containing the same matter, in which the terms of
the latter are inconsistent with those of the former, so that they cannot sub-
sist together, the latter will be construed to discharge the former.”

See, also, Chrisman v, Hodges, 75 Mo. 413; Hargrave v. Conroy,
19 N. J. Eq. 281; McDonough v. Kane, 75 Ind. 181; Howard v.
Railroad Co., 1 Gill, 311,

With these principles in mind, we proceed to inquire, as respects
the Cleveland City Railway Company, whether the common council
of Cleveland, in October, 1898, was authorized, under then existing
contracts between it and the said company, to take action under the
reservation in the ordinance to the Kinsman Street Railroad Com-
pany of 1879, and reduce fares, as was attempted to be done by the
ordinance of which complaint is made in the bill. The ordinance by
virtue of which this reserved right to reduce fares is claimed was
passed August 25, 1879, and entitled “An ordinance granting a
renewal of franchise to the Kinsman Street Railroad Company to
reconstruct, maintain and operate its street railroad in and through
certain streets of the city of Cleveland,” and it authorized the Kins-
man Street Railroad Company to construct, maintain, and operate
a double-track street railroad from Water street to Madison avenue-
upon Kinsman street (now Woodland avenue), and by section 7
of this ordinance it was provided as follows:

“Said-company shall not charge more than five cents fare each way for one
passenger over the whole or any part of its line, but said company may charge
a reasonable compensation for carrying packages; the council, however, re-

serves to itself the right to hereafter increase or diminish the rate of fare, as
it may deem justifiable and expedient.”

This ordinance, then, was a grant to the Kinsman Street Railroad
Company, and related to the operation by such company and its suc-
cessors from Water street to Madison avenue on Kinsman street, the
name of the latter street having been subsequently changed to Wood-
land avenue. It appears in evidence that the successor of the Kins-
man Street Railroad Company was the Woodland Avenne Railway
Company, and that from about 1880 to 1885 the Woodland Avenue
Railway Company owned and operated this so-called “Kinsman Street
Line.” After the Woodland Avenue Railway Company acquired such
line, to wit, in 1883, an ordinance was passed by the council, and duly
accepted by the company, by which the company was authorized to
extend its tracks upon Woodland avenue upon certain terms and con-
ditions expressed in the ordinance; and in said ordinance it was pro-
vided that its existing railway and this extension should thereafter
be operated as an entire line, and that but one fare of five cents over
its entire line, including said extension, should be charged. This
ordinance of 1883 relates to the operation of the company’s street
railroad as well over the line referred to in the Kinsman Company
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ordinance of 1879, and contains no reservation of the right to there:
after increase or diminish the rate of fare. - In 1885 the Woodland:
Avenue Railway Company and the West Side Stréet-Railroad Com--
pany consolidated. . At the time of such consolidation the West Side
Street:Railroad Company was operating a line of railroad chiefly upon
thé west side of the river, undeér'a grant from the city of Cleveland
expiring 25 years from July, 1883, and under the terms of the grant
was authorized to charge a cash fare of five cents; the city having
reserved no right to change such rate of fare during the period of
the grdnt. The effect of the consolidation was to establish a new
main line extending from' the southeasterly to the westerly portion
of the city, and with reference to such consolidation the common
council, on February 16, 1885, passed an'drdinance entitled:
“An ordinance to fix the terms and con@itiong upon which the railway tracks
of the West Side Street-Railroad Company 'and the tracks of the Woodland
. Avenuté Railway Company, and sa.id‘ conipanies may be consolidated.
“Section 1. Be it ordained by the city counecil of the city of Cleveland that the
consent: of .the city is hereby. given to the consolidation of the West Side Street-
Railroad Company and the Woodland Avenue Railway Company, upon the fol-
lowing conditions: The said consolidated company to carry passengers throligh,
without'change of cars, by runhing of the catg through from the workhouse,
on theiline of the Woodland Avenue Railway Company, to 8 point on the West
Side Street-Railroad Company where Gordon gvenue crosses Lorain street, and,
when practicable in the judgment of the council, to do likewise on the branches
of the;:cotﬁ'o;idated lines; and that, for a single fare from any point to any
point ‘on ‘the lines or branches of thé consolidated road, no greater charge than
five cents shall be collected, and that tickets, at the rate of ¢léveén for fifty cents,
or twenty-two for one dollar, shall at'all times be kept .for sale on .cars by con-
ductors.” . o

This ordinance, as appears in evidence, was duly accepted by the
consolidated company, the Woodland Aventie & West Side Street-
Railroad Company, and it is to be observed that it had reference to
and included the operation of cars as part of a through line upon that
portion of Woodland avenue which is referred to in: the grant to
the Kinsman Street Railroad Company of 1879, and amounts to an
agreement on the part of the Woodland Avenue & West Side Street-
Railroad Company that it will thereafter carry passengers over such
entire route at a cash fare of 5 cents, and ticket fare by tickets sold
at the rate of 11 for 50 cents, or 22 for $1. It further appears that
in April, 1887, the Woodland Avenue & West Side Street-Railroad
Company accepted an ordinance passed by the city council relating
to an additiondl track upon Franklin avenue, and that in such ordi--
nance it is'provided that the grant therein made should continue and
terminate with the grant on the main line of said company, on the
10th day of February, 1908, and that the grant was made upon the
express condition, that no increase of fare should be charged by said
railway ecompany on any part of its main line, or on such exten-
sion; so-that but one fare, not to exceed 5 cents, should be charged
between any points on said company’s main line or extension, and
that said ¢ompany should sell tickets at the rate of 11 for 50 cents or
22 for $1.  This grant, by its terms, does not expire until the 10th
day of February, 1908, and it requires the company to carry passen-
gers at a cash fare of five cents during that period, over its entire
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main line, as well as its extension; and it also appears that part
of the main line over which it was so required and agreed to carry at
the rate of five cents cash fare was the line of railway operated on
Woodland avenue (formerly Kinsman street) under the grant made
to the Kinsman Street Railroad Company in 1879. Again, in August,
1887, an ordinance was passed, and accepted by the Woodland Ave-
nue & West Side Street-Railroad Company, relating to the further
extension of its tracks on Kentucky street, and in this ordinance it
is provided that the grant shall expire with the grant of the main
line on February 10, 1908, and that it is made upon the condition,
agreed to by the company, that no increase of fare shall be charged
by said company on any part of its main line or extensions, and that
but one fare, not to exceed 5 cents, should be charged between any
point and any other point on said company’s main line or exten-
sions, and that tickets should be sold at 11 for 50 cents or 22 for $1.
This grant has not yet expired, and the main line, in respect to
which the company so agrees to operate at a cash fare of five cents,
includes the line of railway operated under the grant to the Kins-
man Street Railroad Company in 1879, On June 20, 1892, the Wood-
land Avenue & West Side Street-Railroad Company accepted a fur-
ther ordinance passed by the council, relating to an additional track
upon Kinsman street, which ordinance imposed various additional
obligations with respect to paving and repairing, and involved the
expenditure of a considerable sum of money on the part of the com-
pany; and in this ordinance it is provided that it is granted upon
the condition that the company shall charge but one fare between
any points on said company’s main line and extensions, and sell tick-
ets at the rate of 11 for 50 cents or 22 for $1, a7 that the grant
shall terminate with the grant of the company’s main line on Feb-
ruary 10, 1908. This ordinance is in full force, and is an agreement
upon 'the part of the company to carry at the rate of fare stated, good
for passage over its entire main line and extensions, including, as
part of its main line, the line upon Woodland avenue (formerly Kins-
man street), operated under the original grant to the Kinsman' Street
Railroad Company, in 1879. It also appears from an inspection of
" the ordinances that in each instance in which new grants were made
to these companies, new and valuable considerations passed to the
city for the making of the same by way of increased requirements for
paving, and additional accommodations in the operation of cars. Tt
appears in the bill and evidence that the complainant the Cleveland
City Railway Company was formed on May 13, 1893, by a consolida-
tion of the Woodland Avenue & West Side Street Railroad Company
and the Cleveland City Cable-Railway Company. The last-named
company at that time owned and operated lines of street railway
upon Superior street by cable power, and upon $t. Clair street by
horse power, and was operating under grants of the city of Cleve-
land for a period of years which has not yet expired; and the grants
under which said cable company was operating authorized it and
its successors, throughout the entire period of said grants, to charge
a cash fare of five cents, there being in none of such grants any
reservation of any right on the part of the city council to increase
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or diminish the rate of fare to be charged; and the company, at the
time .of the consolidation, was.operating its road and charging a
cash. fare of five cents, as authorized in the ordinances of the city.
Ungder the consolidation it was proposed to operate all the lines
of the:two. constituent companies as an entire system, to operate
through cars thereon, and permit: passengers, for one fare of five
cents, to ride from one end of said:line so consolidated to the other;
and, such - being the purpose of the consolidation, on May 13, 1893,
a. communication was addressed to the common council of the 01‘[)
of Cleveland, as follows: :

“To -the Honorable Council of the City of Cleveland, Ohio: The Woodland
Avenue & West Side Street-Railrgad Company and the Cleveland City Cable-
Rallway Company have agreed to consolidate their two lines into the Cleveland
City Rallway Company, the consolidation to t.ke effect June 1st, 1893. It is
ploposed ‘o June 1st, 1893, to immediately issue proper transfers, without
extra charge, so that passengers on any line of the Woodland Avenue & West
Side Street-Railroad Company may be transferred to and have a continuous
passage upon any line of the Cleveland City Cable-Railway Compam within
the limits of the city of Cleveland, and also so that passengers upon any line of
the Cleveland City Cable- Rallwav Company may be transferred to and have a
continuous ride upon any line of the Woodland Avenue & West Side Street-
Railroad Company within the city of Cleveland; only one fare to be charged
for such ride. And, as soon as the necessary improvements can be made, ad-
ditional cross-town lines will be run, and ounly one fare charged for a coutinuous
ride upon any additional lines within the city of Cleveland.”

On May 15, 1893, the common council of the city passed a resolu-
tion approving and consenting to the consolidation of the compa-
nies and the operation of cars upon the terms stated in said com-
munication. It appears in evidence that since the consolidation
forming the said complajnant company the Cleveland City Railway
Company it has continued the operation of its various lines of street
railway, as proposed in said communication; has continued to
charge the same cash fare of 5 cents for each passenger; has
put in force the system of transfers contemplated in the council
resolution; and has kept on sale tickets at the rate of 11 for 50
cents or- 22 for $1. It also appears that no one of the grants under
which. the constituent companies whlch formed said complainant
were authorized to operate their cars on their various lines of rail- -
way at a cash fare of 5 cents, and to sell tickets at the rate of
11 for 50 cents, has expired, but that each and all of said ordinances
are in full force, and that none of said grants expire prior to the
year 1908... This being the situation, can the city successfully con-
tend that the reservation in the ordinance of 1879 relating to the
Kinsman Street Railroad Company is now operative .as respects
the complainant the Cleveland, City Railway Company? Prior to
1885, the West Side Street- R&ulroad Company was. operating upon
the west side of the Cuyahoga river. There was no interchange of
traffic by transfer between it and the Wopdland Avenue Railway
Company, and passengers were obliged to pay a cash fare upon
each road.- The West Side Company was operating under a grant
running for 25 years from February, 1883, entitling it to charge a
cash fare of ﬁve cents. The consolidation of the Woodland Avenue
and West S;de Companies was made upon the condition that a



