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KLIPSL‘EIN et'al. v UNITED STATES .
(Circuit Court 8..D. New York. January 27, 1899)
" No. 2,572

CusToMs DoTIES—CLASSIFICATION—ALIZARINE VIOLET. ‘ ‘
Alizarine violet, known as “‘alizarine cyapine B” was entitled to free
entry as an ahzarme color or dye, under paragraph 368 of'the act of 1894,
and was not dutiable as a coal-tar product, under paragraph 14 of said act.

This was an application for a review of a decision of the board of
general appraisers in respect to the classification for duty of a certain
color or dye known as “alizarine violet.” The evidence showed that
the merchandise was commercially known as an artificial alizarine
-color or dye, first imported in October, 1894;.and that it was a
product of alizarine Bordeaux, which is a product of the oxidation
of alizarine. The merchandise was classified by the collector, and
‘by the board of general appraisers on appeal, as a. coal-tar product, at
25 per cent. ad valorem, under paragraph 14 of the tariff act of
'Auoust 28, 1894, .

“Kdward Hartley, for appellants
James T. Van Rensselaer, Asst. U. 8. Atty.

WHEELER Dlstrlct Judge. This importation was called “aliz-
arine violet,” and’ appears to have been knownias “alizarine cyanine
R.” 'The questlon about it is whether it is a.coal-tar, or an aliz-
arine, color or dye. The decision heretofore filed was made upon
‘the testimony of one of the importers taken before the board, with-
out that of the same witness taken in this court, which had not been
sent. ~ That testimony indicated that it was 'a ‘coal-tar color with
some doubt, arising somewhat, perhaps, from the fact that artificial
alizarine is produced from anthracene which is a coal-tar product.
‘Cochrane v. Soda Fabrik, 111 U. 8. 293, 4 Sup. Ct. 455. The deci-
sion of the board upon that evidence was followed. The testlmony
taken in this court, considered with, and notwithstanding, that given
before, seems to show fairly that it is, and was known as, an arti-
ficial alizarine color or dye. This leads to an opposite conclusion
‘from that reached before. Affirmance set aside, and decision re-
versed.

UNITED STATES v. TUBBS.
(District Court, D. South Dakota, 8. D. May 24, 1899.)

1. INDICTMENT FOR MArtaNe PROHIBITEP MATTER —SUFFICIENCY—IDENTIFICA-
TION OF LETTER.

An indictment under Rev. St. § 3893, charging the ‘defendant with hav-
ing deposited in a post office, for mallmg and .delivery, a letter giving in-
formation where, how, and of whom might be obtained an article designed
and intended for the procuring of abortion, must in some manner identify
such letter, to the end that the accused may be informed of the nature of the
charge, and that a judgment may be pleaded in bar to a second prosecution
for the same offense; and the letter should be set out in the indictment, or
a sufficient reason given for not doing so.
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2. SAME—MOTIOY 1N ARREST—-BILL OF PARTICULARS.
It is not the office of a bill of particulars to cure a bad indictment, and
the failure of a defendant to ask for such bill does not deprive him of the
right to object to the sufficiency of the indictment by motion in arrest.

8. CrIMINAL LAwW — EFFECT OF ARREST OF JUDGMENT A8 TO ONE COUNT OF
INDICTMENT.

The arrest of judgment upon some of the counts in an indictment on
which the defendant was tried and found guilty because of their insnffi-
ciency necessitates the settmg aside of the verdict, and the granting of a
new trial as to the remaining counts, where the evidence introduced under
the defective counts was such as to prejudice the defendant in his trial on
the others.

On Motion in Arrest of Judgment.

Wm. G. Porter, Asst. U, 8. Atty.
Frank R. Alkens and Steven B. Van Buskirk. for defendant

CARLAND, District Judge. On the 24th day of April, 1899, the
defendant was convicted upon an indictment containing eight counts.
The jury returned a verdict of not guilty as to the third count, upon
direction of the court, and a verdict of guilty as to each of the other
counts. On the 23d day of May, 1899, the date fixed for passing
sentence upon said conviction, the defendant’s counsel moved the
court to arrest judgment on counts 1, 6, 7, and 8, for the reason that
neither of said counts state facts sufficient to constitute an offense
under any law of the United States. The motion in arrest of judg-
ment has been argued by counsel for the United States and for de-
fendant. The counts in controversy are based upon section 3893,
Rev. St. U. 8, as amended, which, so far as material, provides as fol
lows:

“Every article or thing designed or intended for the prevention of conception
or procuring an abortion, and every article or thing intended or adapted for any
indecent or immoral use, and every written or printed card, letter, circular,
book, pamphlet, advertisement or notice of any kind, giving information directly
or indirectly, where or how or of whom or by what means any of the herein-
before mentioned matters, articles or things may be obtained or made, whether
sealed as first class matter or not, are hereby declared to be nonmailable mat-
ter. * * * Any person who shall knowingly deposit or cause to Le depos-
ited for mailing or delivery anything declared by this section to be nonmailable
matter * * # sghall be punished,” etc.

The language of the counts is alike, with the exception of the
alleged date of the commission of the offense, and except that counts
6, 7, and 8 contain the words “and medicine” after the word “article.”
Count 1 alleges that the defendant, on the 20th day of April, 1898,
did unlawfully, willfully, and knowingly deposit and cause to be
deposited in the post office of the United States, to wit, the post office
at Alcester, in the county of Union, state of South Dakota, for mail-
ing and delivery by the post-office establishment of the United States,
certain nonmailable matter, to wit, a letter inclosed in an envelope,
the said letter so inclosed in an envelope as aforesaid giving informa-
tion where, how, and of whom might be obtained an article, the
exact name of which is to the grand jurors as yet unknown, designed
and intended for the procuring of abortion, and which said envelope
containing the letter as aforesaid was then and there directed and
addressed as follows; that is to say, “Miss Clara Saltness, Alcester,
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8. D.,”—he, the said Richard A. Tubbs, then and there well knowing
the contents of said letter, and the character thereof. The crime
denounced by the statute, so far-as the counts in question are con-
cerned, is the depositing in the United States post office, for mailing
and dehvery by thie post-office establishment of the United States,
of a letter giving information where, how, and .of whom might be
obtamed an article designed and intended for the procuring.of abor-
tion. *'The letter alleged to have been deposited is not set out in the
mdlctment nor is any reason given why the same is not set out.
There is no allegation in any of the counts in question which identi-
fies the letter alleged to have been deposited. The date of the de-
posit in the post office is of very little importance, as that date in
the indictment is not binding upon the prosecutor. The fact, also,
that it is alleged that the letter was addressed to Miss Clara Saltness,
Alcester, 8. D,, is of but very little importance, as it appears from the
1nd1ctment in thls action that several letters were so addressed.

At the commencement of thé trial counsel for the defendant ob-
jected to the introduction of any testimony to sustain the counts in
questmn for the reason that they did not state a public offense. The
impression’ of ‘the court at that tlme was that the motion was well
taken, and only overruled the miotion in deference to what was
claimed by counsel for the United States to have been decided by
Bates v. U. 8., 10 Fed. 93, being an opinion by Drummond, C, J., in
the circuit court of the Northern district of Tllinois. Upon a careful
reading of said case, I do not think it decides all that is claimed for
it by coutsel for the United States, and, if it did, an examination of
the decisions of the supreme court of the United States demonstrates
that it is no longer law.

In Evans v. U. S.,'153 U. 8. 587, 14 Sup. Ct. 936 the supreme court
says:

“The rule '6f criminal pleadmg which at one time obtained in some of the
circults, and perhiaps received a qualified sanction from this court in U. S. v.
Mills, 7 Pet. 1388, that an indictment for a statutory misdemeanor is sufficient
if the offense be charged in the words of the statute, must, under more recent
decisions, be limited to cases where the ‘words of the statute themselves, as was
said by this court in U. 8. v. Carll, 105 U. 8, 611, ‘fully, directly, and expressly,
without any uncertainty or ambiguity, set forth all the elements necessary to
constitute the offense intended to be pumished.) The crime must be charged
Wlth precision and certainty, and every ingredient of which it is composed must
be accurately and clearly alleged. U. 8. v. Cook, 17 Wall. 168: U. S. v. Cruik-
shank, 92 U. B. 542: The fact that the statute in question, read in the light of
the common law and of other statutes on the like matter, enables the court.to
infer the intent of 'the legislature, does not dispense with the necessity of al-
leging in the indictment all the facts necessary to bring the case within that
intent. U. S. v. Carll, 105 U. 8. 611. Even in cases of misdemeanors, the in-
dictment must be free from all ambiguity, and leave no doubt in the mind of
the accused or of the court of the exact offense.intended to be charged; not
only that the former may knpw what he is called upon to meet, but that upon
a plea of former acquittal or conviction the record may show with accuracy
the exact offenseto which the plea relates. U. 8. v. S8immons, 96 U. 8. 360;
U. 8. v. Hess, 124 T.' 8, 483, 8 Sup. Ct. 571; Pettibone v. U. 8., 148 U. 8. 197,
13 Sup. Ct. 042 In re Greene 52 Fed. 104

Tt will thus be seen that the case of U. §. v. Mills, 7 Pet. 138, upon
which Judge Drummond relied in Bates v. U. 8., has been greatly
limited, and can hardly now be said to be the law. upon that subject.
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In Cochran v. U. 8, 157 U. 8. 290, 15 Sup. Ct. 630, the court, in
speaking of indictments,—in that case an indictment under- the na-
tional banking act,—said:

“But the true test is not whether it might possibly have been made more cer-
tain, but whether it contains every element of the offense intended to be charged,
to sufficiently apprise the defendant of what he must be prepared to meet, and,
in case any other proceedings are taken against him for a similar offense,
whether the record shows with accuracy to what extent he may plead the
former acquittal or conviction,”

We have here the law as laid down by the supreme court of the
United States for the guidance of this court, and, applying the test
thus prescribed, a mere glance at the counts of the indictment in
(uestion demonstrates to the reader that they fall far short of coming
up to the requirements of the law, in this: that there is nothing
alleged in the counts which identifies the letter alleged to have
been deposited. If the defendant should be convicted or acquitted
on either one of these counts, it is impossible to ascerfain how he
could plead the judgment in bar of any prosecution brought against
him for mailing prohibited letters at Alcester, 8. D., at any time
within the statute of limitation. The indictment and plea, when
the exemplified copy of the record should be offered in evidence,
would be the only means of ascertaining as to what issues were liti-
gated, and the court trying the case would be unable to ascertain
from the counts now in question what letter it was intended to charge
the defendant with having mailed unlawfully. If the letter was of
such a nature as to pollute the records of the court, the indictment
should have said so, and, if it was not so obscene as to make it unfit
to be spread upon the records, then the letter ought to have been set
out in the counts, or some of its language used, so that the letter
could be identified, to the end that the judgment might be pleaded in
bar, and that the accused should be informed of the nature of the
charge against him.

Fortunately we are not without controlling authority upon the
sufficiency of these counts. In Grimm v. U. 8, 156 U. 8. 608, 15 Sup.
Ct. 471, which was an indictment upon the same section of the stat-
ute as the present indictment, except that the letter alleged to have
been deposited gave information where obscene and lewd pictures
might be obtained, the letter in the case referred to is set out in the
indictment; but it was objected that the letter itself did not specify
some particular picture, to which the information had special refer-
ence, being in line with the objection made in this case that the count
does not state what kind of medicine or what article the defendant
informed Clara Saltness concerning. This criticism was overruled,
and the court in so doing makes a distinction between the matters
about which information is given and the letter itself which was de-
posited containing the alleged information; and Justice Brewer, in
delivering the opinion of the court, uses the following language:

“Again, it is objected that it 18 not sufficient to simply allege that the ple-
tures, papers, and prints were obscene, lewd, and lascivious; that the pleader
should either have incorporated them in the indictment, or given a full descrip-
tion of them, so that the court could, from the face of the pleading, see whether
1hey were in fact obscene. [The court is here referring to the pictures about
which information was given.] We do not think this objection is well taken.
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The charge is not the sending of obscene matter through the mails, in, which
éase some description might be necessary, both for identification of the offense
and to enable the. court to determine whether the matter was obscene, and
therefore nonmailable. Even in such cases it is held that it is not necessary
to spread the obscene matter in all its filthiness upon the records. It is enough
to so far describe it that its obnoxious character may be discerned. There the
gist of the offense is the placing of a certain objectionable article in the mail,
and therefore that article should be identified and disclosed. So, here, the gist
of the offense is the mailing of a letter giving information, and therefore it is
proper that such letter should be stated so as to identity the offense. But it
does not follow that everything referred to in the letter, or concerning which
information is given therein, should be spread at length on the indictinent. On
the contrary, it is sufficient to allege its character. and leave further disclosures
to the introduction of evidence. It may well be that the sender of such a letter
‘lhas no single picture or other obscene publieation or print in his mind, but,
simply knowing where matter of an obscene character can be obtained, uses the
mails to give such information to others. 1t is unnecessary that uniawful in-
“tent as to any particular picture be charged or proved. It is enough that in a
certain place there could be obtained pictures of that character, either already
made, and for sale or distribution, or from some one willing to make them; and
-that the defendant, aware of this, used the mails to convey to others the like
knowledge.”

It will thus be seen that upon reason and authority the counts in
yuestion are clearly bad, and the motion of the defendant to arrest
the judgment of this court as to these counts must be granted.

“Counsel for the United States seeks to avoid the criticism of defend-
ant’s counsel concerning these counts by answering that a bill of
particulars might have been demanded by defendant in case he was
not sufficiently informed of the nature of the crime charged against
him. This position involves a mistaken opinion of the office of a bill
of particulars, which may be granted on motion of the defendant in
the discretion of the court, in cases where the indictment is good as
a ‘pléading, and where the court, in its discretion, should be of the
opinion that the defendant was entitled to some further information
before compelling him to go to trial. To hold that the right to de-
mand a bill of particulars will cure a bad pleading would make the
returning of a good indictment by the grand jury discretionary with
the court, which could not be entertained for a moment. It is be-
cause the indictment is good as against a general demurrer that the
defendant is compelled to resort to a motion for a bill of particulars.
Af it is bad, he has his remedy by demurrer or motion in arrest.

It now remains to be seen as to what effect the granting of the
motion in arrest upon the counts mentioned has upon the conviction
upon the other three counts which were submitted to the jury, to wit,
counts 2, 4, and 5. In Ballew v. U. 8, 160 U. 8. 197, 16 Sup. Ct. 263,
the jury returned a general verdict of guilty against the defendant on
two counts. The supreme court held that the court below erred in
its charge to the jury, but that the portion of the charge held to be
error only applied to one of the counts in the indictment, so the
supreme court reversed the general judgment rendered upon the gen-
eral verdict of guilty, and instructed the court below to pass sentence
upon the good count. In Putnam v. U. 8, 162 U. 8.-687, 16 Sup. Ct.
923, the jury convicted the defendant upon the second and seventh
counts of an indictment. On writ of error to the supreme court of
the United States the court held that there was error committed by
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the trial court in allowing a witness’ recollection to be refreshed by
improper memoranda. The supreme court held, however, that the
existence of the error related to and affected only the conviction
under the second count of the indictment, and reversed the judgment
as to the second count and affirmed it as to the seventh. In Graves
v. U. 8, 165 U. 8. 325, 17 Sup. Ct. 395, the supreme court of the
United States held that the trial court erred in its charge to the
jury upon matters of law which related to one of the counts of the
indictment only, but the court said: “This charge had necessarily
a prejudicial effect upon the defendant with regard to the other
counts, fifth and eighth, of the indictment.” And the court reversed
the whole case. o it seems to be the law that whether the granting
of a new trial as to one count, or the arresting of the judgment as to
one count, will affect the conviction upon the other counts, depends
upon. whether the error which is found to have been committed nec-
essarily prejudices the defendant upon his trial upon the other
counts. :

The letters introduced inte evidence in the case at bar under the
counts upon which judgment must be arrested, under the peculiar
conditions surrounding this case, could not be otherwise than very
prejudicial to the defendant upon his trial upon the other counts.
The authorship of the letters was a vital point in issue, and stub-
bornly contested by both sides. Experts were sworn as to the hand-
writing of the defendant, and testimopy was introduced as to the
handwriting of all the letters, and the chief expert testified that the
letters were all in the same handwriting. The autlkorship of the
letters may have been wholly determined by something in the let-
ters introduceéd under the counts upon which judgment is arrested.
The court cannot say that the letters did not prejudice the defendant
on his trial on the other counts, but, on the other hand, the conclusion
is irresistible that they did, and therefore it results that a new trial
must be granted as to counts 2, 4, and 5. Such will be the order of
the court. The defendant will be released from custody upon giving
a good and sufficient bond in the sum of $1,500 to appear for trial
at some future term of this court.

TOWER v. EAGLE PENCII CO.
(Circuit Court of Appeals, Second Circuit. April 4, 1899)
No. 132,

PATENTS—VALIDITY AND INFRINGEMENT.
The Tower patent, No. 878,223, for a penholder with a laver of ecork.
called a ‘“‘sleeve,” at its lower end, to form a cushion (supposed to be anti-
nervous), construed, and held not infringed,

Appeal from the Circuit Court of the United States for the Southern
District of New York. :

This was a suit in equity by Levi L. Tower against the Eagle Pen-
cil Company for alleged infringement of a patent for an improved pen--



