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to hold the right of way in question is based solely upon adverse use
and possession, it would seem that the evidence offered should have
been admitted. If, however, the title of the railroad company is
based upon the contract as a valid executed contract, the evidence was
properly rejected. The court held, on the former writ, that, if the
contract was invalid, the railroad company had an easement by ad-
verse use and occupancy; yet it appears clear that the court also de-
cided that the contract sued on, having been fully performed and
executed, was a valid and binding contract, and that thereunder the
railroad company had acquired full title to the right of way as speci-
fied and described in the contract, and that was, as admitted by the
plaintiffs in their original petition, a strip 100 feet wide, 50 feet on
each side of the center of the track. Under this view of the case,
and considering, further, that the contention of the plaintiffs in error
that the strip taken for the right of way was only 25 feet wide is in
conflict with his former judicial admissions, we are of opinion that
the ruling of the court below rejecting the evidence was correct.
The judgment of the circuit court is affirmed.

REISTERER v. LEE SUM.
(Circuit Court of Appeals, Second Circuit. March 1, 1829.)
No. 105.

1. Mavicious ProsecuTioN—WHEN AcTioN LIks.
One who both makes an arrest, and originates the proceeding in which
it is made, may, though protected as to the arrest, be liable for malicious
prosecution.

2. BAME—PRrOBABLE CAUSE—MALICE. )

‘Where defendant put in motion a criminal proceeding against plaintiff,
a Chinaman, under the Chinese exclusion act, on the ground that he had
not a certificate of residence as required thereby, thus subjecting him to
imprisonment-and compelling him to establish his innocence, the only in-
criminating circumstances at the time being want of resemblance between
plaintiff and the indistinet photograph attached to the certificate in his
possession, and the existence of scars on his face, while the certificate
stated that the person hamed in it had no physical marks or peculiarities
for identification, and the photographer testified that in his opinion the
photograph was one of plaintiff, and that it might originally have shown
the scars, and that they might have faded out, and defendant did not
attempt to compare the photograph with the one which the act re-
quired to be filed in the office of the collector of internal revenue, and
did not inquire when the scars were received, a finding of want of proba-
ble cause, from which malice may be inferred, is justified, though at a
subsequent investigation, before trial before the commissioner, there was
sufficient evidence of probable cause, in that plaintiff made contradictory
statements as to his residence, when he obtained the certificate, and as to
whether he had the scars before the photograph was taken, and he was
found to be an inch taller than described in the certificate.

In Error to the Circuit Court of the United States for the Northern
District of New York.
Chas. A. Brown, for plaintiff in error.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.
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WALLACE, Circuit Judge. This is a writ of error. by the defend-
ant in the court below to review a judgment for the-plaintiff entered
upon 8 verdict. The action was for malicious prosecution and false
imprisonment. The plaintiff was a Chinese laborer employed in Sep-
tember, 1897, in a laundry at Tonawanda, and the defendant was an
officer of the customs at that place. On September 17, 1897, the
defendant arrested the plaintiff, and took him before a United Statcs
commissioner within the. district; assumning to do so conformably to
the provisions of the Chinese exclusion act. That act provides that
all Chinese laborers entitled to remain in the United States shall ap-
ply to the collector of internal revenue of their respective districts
for a certificate of residence, and that, if they shall be found within
the United States without such certificate, they shall be deemed to be
unlawfully within the United States, and may be arrested by any
United States customs official, and taken before a United States com-
missioner, whose duty it shall be to order that such Chinaman be
deported from the United States. The act also provides that the
certificate shall contain the name, age, local residence, occupation,
and such other description of the Chinaman as may be prescribed by
the secretary of the treasury. Act May 5, 1892 (27 Stat. 25). The act
further provides that any Chinese person arrested under its provi-
sions shall be adjudged to be unlawfully within the United States,
unless he shall establish by affirmative proof to the satisfaction of
such commissioner his lawful right to remain in the United States.
As amended by the act of November 3, 1893, the act provides that a
photograph of the Chinaman shall be attached to the certificate, and
that a duplicate be attached to a copy of the certificate, and be filed
with it in the office of the collector issuing the certificate,

About a week previous to the arrest the defendant visited the
laundry where the plaintiff was at work, and asked him to exhibit
his certificate. The plaintiff did so, and the defendant examined it
and returned it to the plaintiff. September 17th he again called
upon the plaintiﬁ, and, after again examining the certificate, took the
plaintiff in custody, and went with him before Mr. Collins, his supe-
rior officer, to the custom house in Buffalo. Thereafter, by the direc-
tion of Mr Colhns, the defendant took the plaintiff before a United
States commissioner in Buffalo, and preferred a complaint against
him as a Chinese person unlawfully within the United States, and
falsely impersonating one to whom a certificate had been 1ssued
The plaintiff was committed to the custody of a United States mar-
shal pending an examination before the commissioner, and after an
examination was discharged by the commissioner.

Error is assigned of the refusals of the trial judge (1) to direct a
verdict for the defendant upon the cause of action for malicious prose-
cution; (2) to instruct the jury that the plaintiff had failed to estab-
lish a want of probable cause for commencing the prosecution; and
(3) to direct a verdict for the defendant upon the ground that the
plaintiff had failed to establish a cause of action either for malicious
prosecution or for false imprisonment.

It appeared in evidence upon the trial that the certificate produced
to the defendant by the plaintiff was issued by the collector of .the
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Third internal revenue district, at New York City, March 31, 1894,
and, among other things, recited that the residence of the applicant
was at 138 Mott street, New York, that his height was five feet two
inches, and that he was without physical marks or peculiarities for
identification. The photograph was indistinet. The plaintiff had
geveral scars upon his face, but the photograph did not exhibit any.

When the defendant took the plaintiff before Mr. Collins at the
custom house, the latter called in the immigration commissioner
of the port and a Chinese interpreter; and the two officers ques
tioned the plaintiff, to ascertain whether he was the person named in
the certificate. In answer to their questions he made contradictory
statements; saying at one time that when he obtained his certificate
he lived on Pell street, in New York, and at another that he lived on
Mott street, and stating at one time that the scars were upon his
face before he obtained the certificate, and at another that they were
not. Upon measuring him he was found to be five feet three inches
in height, instead of five feet two inches, as stated in the certificate.
It was after this examination that Mr. Collins directed the defendant
to take the plaintiff before the commissioner and make the charge
against him. The commissioner discharged the plaintift, after the
examination before him, upon the testimony of a photographer, who
stated that in his opinion the photograph was a photograph of the
plaintiff, and that it might originally have shown the scars upon his
face, but that it was indistinct and they might have faded out.

It further appeared that the defendant did not communicate with
the collector at New York City, or attempt to compare the photo-
graph attached to the certificate with the duplicate filed with that offi-
cer. Evidence was also introduced on behalf of the plaintiff tending
to prove that he came to this country in 1890, and lived in Mott street,
New York City, when he obtained his certificate. He testified that
the scars were upon his face before he got his certificate.

If it be assumed that by the provisions of the Chinese exclusion
act the defendant was authorized to take the plaintiff into custody
without criminal process, nevertheless the trial judge would not
have been justified in taking the whole case from the jury if a cause
of action for malicious prosecution had been established by the evi-
dence. The action for false imprisonment does not lie for an arrest
made by an authorized officer upon criminal process regular upon
its face, and issued by a magistrate having jurisdiction. Whitten v.
Bennett, 30 C. C. A. 140, 86 Fed. 405; Carman v. Emerson, 18 C. C.
A. 38, 71 Fed. 264; Marks v. Townsend, 97 N. Y. 590. If the act of
congress authorizes an arrest without process, the officer who makes
it is as fully protected as he would be if he made the arrest under
valid process. But an officer who makes an arrest under valid pro-
cess, if he is also the complainant or the person who originates the
proceeding, does so at the risk of an action for damages if he acts
maliciously and without probable cause. He is no more shielded. by
his process or his official capacity than any other person instituting
a groundless and malicious charge would be. The real inquiry con-
sequently is whether the facts proved justified a recovery for. mali-
cious prosecution. If they did, the plaintiff was entitled to a verdict,
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notwithstanding he might not have been entitled to one upon the
cauge of action for false imprisonment, . -

When the defendant took the plaintiff into custody there: were but
two incriminating circumstancey against the plaintiff. These were
the want of resemblance between the plaintiff and the photograph,
and the existenee of scars upon his face; while the certificate stated
that the person named in it had no physical marks or peculiarities
for identification. : According to the evidence of the photographer,
the photograph was a reasonably correct picture of the plaintiff; and,
in view of its indistinctness, the absence of any appearance of scars
did not seriously impeach its -authenticity. The first incriminating
circumstance was therefore of little significance. If the plaintiff did
not receive the wounds until after he-had obtained his certificate,
the second incriminating. circumstance was of no weight. The de-
fendant did not inquire of the plaintiff, or endeavor otherwise to
ascertain, when they were received. And, if the scars were on the
plaintiff’s face when he applied for the certificate, the icollector might
not have noticed them, or thought them sufficiently conspicucus to be
noted in the certificate. Thus, in any view, the second ineriminating
circumstance was 'of no more value than the first. ‘With no other evi-
dential :facts that the plaintiff was an offender, a just ‘consideration
for his rights demanded some effort by the defendant to verify his
suspicions. It must be presumed that a duplicate of the photograph
was on file ‘with a. copy of the certificate with the eollector at New
York; yet the defendant did not attempt: to procure.a comparison of
the two: ' ‘Nor, so far as appears, did he make the slightest effort to
get information about the antecedents of the plaintiff.-- We cannot
doubt that the case justified the conclusion that the defendant acted
hagtily and overzealously in making the arrest, and allowed his sus-
picion to overmaster- the dlscretmn and ]udfrment whxch he Ought to
have exercised.

After the 11:westigat10n made a' the custom house by Mr Collins ahd
the immigration commissioner, there was 'sufficient evidence of prob-
able cause, because the' contradlctory statements.of the plaintiff, and
the diserepancy between his height and that given in the certificate,
were facts then developed of a sufficiently incriminating nature to
warrant a judicial investigation. But the defendant was responsible
for the arrest,-and for putting in motion the criminal proceeding
which subjected the plaintiff to:imprisonment and-compelled him to
establish his innocence; and he ‘ecannot escape the consequences be-
cause, as it turned out, there was a stronger case against the plain-
-tiff when he was put on trial before the commlqsmner than there was
when the proceedings were initiated. ,

In an action for malicious prosecution:the ]IlI‘V are- at liberty to
infer malice from facts that establish ‘want of probable cause. It was
not necessary, therefore, for the plaintiff-to prove that the defendant
was actuated by any personal ill will towards him in 1nst1tutmg the
criminal proceeding.

Wé conclude that the ewdence Justlﬁed the jury in finding want
of probable cause, and authorized them to infer malice; and, it
having heen shown that the eriminal charge against the plaintiff had
terminated by his acquittal, all the elements of the cause of action for
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- malicious prosecution were complete. It follows that there was no
error in the rulings of the trial judge.

The trial judge, in ruling as he did, expressed the opinion that the
question of probable cause was one for the jury. When facts are
undisputed, and but one inference can be drawn from them, that
question is one of law for the court. It may be that the photograph
which was in evidence sufﬁciently demonstrated that the plaintiff was
not its subject to authorize the jury to disregard the testimony of the
photographer and prefer their own judgment to his opinion. In
that view, the questlon of probable cause may have been one to be
submitted to the jury under proper instructions, and this was prob-
ably what the trial judge meant. However th1< may be, the ruling
was right. A correct ruling is never vitiated because a wrong reason
may be assigned.

We find no error in the record, and the judgment is affirmed.

. BREWER v. PENN MUT. LIFE INS. CO.
- (Circuit Court of Appeals, Eighth Circuit. April 10, 1899.)
No. 1,141,

MORTGAGES—OPTION TO DECLARE Deer Dur ox DerauLT—RIcHT TO SUE AT
Law oN NoTes.

Notes, and a mortgage securing the same, executed at the same time,
constitute a single contract, and a provision of the mortgage that, on the
failure of the maker to perform any agreement contained in either the
notes or mortgage, the entire debt may be collected, gives.the holder the
right, on default in the payment of interest, to declare the notes due for
all purposes, and to collect them by suit in the ordinary form, as well as
by foreclosure.

In Error to the Circuit Court of the United States for the Dis-
trict of Colorado. .

The Penn Mutual Life Insurance Company, the defendant in error, brought
a suit against Benn Brewer, the plaintiff in error, to recover a balance due on
a note for $20,000, which remained unpaid after certain foreclosure proceedings
had been taken under a deed of trust which was given to secure the payment
of the note. The note and deed of trust were executed on January 23, 1830,
und the note was made payable in five years, with interest at the rate of 6%2
per cent,, which was payable half-yearly until the note was satisfied. On May
28, 1895, the payment of the note was extended by 4 written agreement until
January 23, 1800, and the interest was reduced to 6 per cent., on condition that
certain third parties who had acquired an undivided one-half interest in the
mortgaged property would assume the payment of the note, and on the further
condition that the interest on the note should be paid half-yearly, as before,
and that $1,000 of the principal should be paid each year, beginning said pay-
ments on January 23, 1897, until January 23, 1900, at which latter date the
whole of said note was to be paid. A default was made in the payment of
the interest which became due on January 23, 1897, and thereafter, on April
13, 1897, the holder of the note declared the whole debt due, pursuant to a pro-
vigion in the deed of trust or mortgage securing the note, which provided “that,
if default.-be made in the payment of any one of the said interest notes at the
time and place therein specified, or * * * in the payment of said prineipal
note at its maturity, or if said party of the first part, his heirs * * * or
assigns, shall fail to perform, fulfill, and keep all and singular the covenants,
conditions, stipulations, and agreements herein or in said notes contained,
* % * then, and in either such case, the said principal sum of twenty thou-
sand dollars and all arrearages of interest may be collected at any time after



