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LIVERP00L & LONDON&'!1LOBE INS. CO. v. KillARNEY et aL

(CirGuit Court of Circuit. April 10, 1899.)

No. 1,127.
1. !:NSURANCE-;-CONSTIWCTION OF SAFF; CLAUSE., .

a clause in a policy of iI:(surance on a stock of merchandise the in-
sunid agreed to keep the bopks containing a record of his business, together
with his last inventory, "securely locked in a fireproof safe at night, * * *
or in some secure place not exposed to a fire which would destroy the house
where such business is carried on." Held, that such clause gave the insured
an option to keep the books either in a safe or some other secure place,
which option he might exercise at any time, and was not violated by the re-
moval of the books in the nignt from the safe to a place of safety outside on
the approach of a fire to the building, such removal being but an act of pru-
dence; nor did the accidental loss of the inventory during such removal
preclude a recovery on the policy.

2. SAME.
A provision of an iron-safe"claUSe in a policy of insurance on mer-

chandise; which, in addition to requiring the iIisured to keep his books and
inventory in a safe or other secure place at night, makes the policy void
in the' event that he f\iil .to produce such book,s and inventory in
caSe of loss, I;Ullst be given a and not a strictly literal, con-
struction; and, so construed, ip'conhection with for the man-
ner in which' the books and inventory shall be kept to hisure their safety,
it requires the insured to produce'them after the fire, if within his power to
do so, and upon ljesponsibility for their loss in all cases
where SVC'l loss .is due toa wrongf)l1 or fraudulent act· 9n his part" or to
his culp/lhlenegligence., "
Sanborn, Circuit JUdge,dissenting.

In Error to the United States Court of Appeals in the Indian Ter-
ritory.
This suit is founded on two inSurance policies, one for $2,500 and one for

$1,000, which were issued by the 'Liverpool & London & Globe Insurance Com-
pany, the plaintiff' in error, to T. K. Kearney and J. W. 'Wyse, composing the
firm of Kearney & Wyse, tile· defendants in error. The :policies covered a
stock of hardware located in the town of Ardmore, in the Indian 'ferritory,
which was destroyed by fire on the morning of April 19, 1895, during the life
of tile policies. For a defense to the claim made under the policies the defend-
ant company appears to have relied altogether on the follOWing provision of
the policy, termed "the clause": "The assured under this policy here-
by covenantsand agrees to 'keep a set of books showing a complete record
of business transactions, induding all purchases and sales, both for cash and
credit, together with the last inventory of said business; and further cove-
nants and agrees to keep such bool{s and inventory securely locked in a fire-
proof safe at night, and all times when the store mentioned in the within
policy is not actually open for business, or in some secure place not exposed to
a fire which wo'uld destroy the house where such business is' carried on; and
il). case of loss the assured agrees and covenants to produce such books and
inventory, and, in the event of. a failure to produce the same, this policy shall
be deemed null and void, and,,I),o suit or action at law shall be maintained there-
on for any such loss." Noncompliance with this clause was alleged in the
defendant's answer, in that the insured did not keep books showing a com-
plete record of their transactions, inclUding all purchases or sales for cash and
credit, nor any inventory of said business, or memorandum, securely locked in
a fireproof safe at night, or in some secure place not exposed to fire; and in
that they did not furnish to the insurer, as a part of their proof of loss, a
record of their transactlons,-that is, of the sales for cash or credit, or pur-
chases,-or an inventory of their business. There was a verdict and a judg-
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went at nisi prius in favor of the plaintiffs below, which judgment ",-as affirmed
lJy the court of appeals in the Indian Territory. 46 S. W. :414. The defendant
below brought the case here on' a writ of error.

A. B. Quinton (E. S. Quinton, W. A. Ledbetter, and S. T. Bledsoe,
on brief), for plaintiff in error.
A. C. Cruce (W. B. Johnson, W. I. Cruce, and Lee Cruce, on brief),

for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.
'l'he defendant below, against whom the judgment was rendered,

assigns several errors in the proceedings of the trial court, but each
assignment presents only some special phase of the same general
question, namely, whether the trial court properly construed and
gave due effect to the "iron-safe clause" of the policy, above quoted
in the statement. Concerning the facts of the case there isprac-
tically no dispute. On the night of April 18, 1895, between the
hours of 1 and 3 a. m., a fire accidentally broke out in a livery stable
in the town of Ardmore. which was about 300 yards distant from the
plaintiffs' place of busine&s. Efforts to arrest the progress of the
conflagration failed, and when it had approached so near to the
plaintiffs' place of business that the windows of their store were
cracking from the heat, and the building was about to take fire, one
of the plaintiffs entered the building for the purpose of removing
the books of the firm to a safer place, thinking that it would be bet-
ter to remove them than to take the chances of their being destroyed
by fire. He opened an iron safe in the store, in which they had been
deposited for the night, which was called a fireproof safe, and took
them therefrom, and to his residence, some distance away. The
books consisted of a ledger, a cash book, a day book or blotter, and
a small paper-covered book containing an inventory that the firm
had taken of their stock on or about January 1, 1895. In the hurry
and confusion incident to the removal of the books, the inventory
was either left in the safe, and was destroyed, or was otherwise lost,
and could not be produced after the fire. The other books, however,
were saved, and were exhibited to the insurer after the fire, and
were subsequently produced as exhibits on the trial. There was
neither plea nor proof that the loss of the inventory was due to
fraud or bad faith on the part of the plaintiffs, or either of them.
The trial judge charged the jury that the set of books which had
been kept, and which were produced on the trial, "were substantially
in compliance with the tel'DIS of the policy npop. that subject," and
no exception was taken by the defendant to this part of the charge.
The books, though used at the trial as exhibits, do not form a part of
the record. For these reasons no question arises as to the suffi-
ciency of the set of books that was kept which we are called upon
to consider. It must be taken for granted that it Wlli3 a proper set
of books, as the trial court held. The onlj substantial ground for
eomplaint seems to be that the inventory was not produced. Does.
the fact that the inventory was lost under the circumstances afore-
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said, and was not produced, vitiate the policies? It will be observed,
from reading the "iron-safe clause/, that the plaintiffs below did not
bind themselves unconditionally to keep their books in a fireproof
safe at night, and at all times when the store was not actually open
for business. Their engagement was to so keep them, "or in some
secure place not exposed to a fire which would destroy the house
where such business is carried on." They had an option, therefore,
either to keep them in a fireproof safe, or in some other secure place,
where they would not be liable to be destroyed by a fire which might
destroy their place of business. 'We perceive no reason why the
plaintiffs were not entitled to exercise this option of removing their
books to some other safe place at any time, and to exercise it, es-
pecially when a conflagration was sweeping towards their place of
business, which bid fair to destroy it, and possibly to destroy their
books as well, though contained in a safe. It cannot be said, we
think, that, having placed the books in the safe on the night of April
18, 1895, at the close of business, they were bound to let them re,
main there until morning, no matter what might occur, and that in
the meantime they lost the right given by the policy to remove and
keep them elseWhere.. The option was a- continuing one, and it was
eminently proper, we think, for the plaintiffs to exercise it during
the night of the fire, when it became obvious to them that their place
of business was about to be destroyed. They acted prudently, do·
ing what any other man of ordinary caution would have done if he
entertained lurking doubts as to the fireproof quality of his safe, or
was unwilling to have his books buried perhaps for days under a
mass of debris.

for the defendant company direct our attention, however,
to the last paragraph of the "iron-safe dause," and urge, in substance,
that the stipulation therein contained bound the plaintiffs, in any
event, to produce the inventory after the fire; and that, even though
it was lost, and cannot be produced, they are not entitled to recover.
This argument proceeds upon the theory that the last paragraph of
the "iron-safe clause" must be read literally, that it admits of no ex-
ceptions or qualifications, and that the failure to produce the books
or. inventory for any reason vitiates the policies. \Ve cannot assent
to this view of the case. Like all contracts made between private
parties, and like all statutes, for that matter, they must receive a
reasonable interpretation which will not work injustice or lead to
absurd consequences. U. S. v. Kirby, 7 Wall. 482; Heydenfeldt v.
Mining Co., 93 U. S. 634; Church of Holy Trinity v. U. S., 143 U. S.
457, 460, 461, 12 Sup. Ct. 511; Scott v. Latimer, 33 C. C. A. 1, 89
Fed. 843; Thurber v. Miller, 14 C. C. A. 432, 67 Fed. 371, and 32 TI.
S. App. 209; Davis v. Bohle, 92 Fed. 325. If it had been the intention
of the defendant company that the final paragraph of the "iron-safe
clause" should be construed as it now claims, then we perceive no
motive for inserting the preceding clause, which required the insured
to keep his books in a fireproof safe, or other secure place; and that
clause might as well have been omitted, giving him the power to
his books where he pleased, and making his right to recover dependent
upon the actual production of his books, and throwing upon him in
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all cases the responsibility for their production. Again, the construc-
tion contended for by the insurer might at times require the insured
to produce his books when, without any fault on his part, it would be
physically impossible to do so. For example, if a burglar should
blow open a safe containing books, and start a fire which should de-
stroy the insured's books as well as his stock in trade, then he could
not recover on a policy containing the "iron-safe clause" construed
as we are asked to construe it. Nor could a person insured under
such a policy recover against the insurer if he kept his books in a
safe which he had every reason to believe was invulnerable against
heat, provided it turned out not to be so, and his books were de-
stroyed by an accidental fire. These considerations lead us to con-
elude that the last paragraph of the "iron-safe clam'e" should not be
read literally, and that neither party to the contract intended that
it would be so read. It should be construed, we think, as requiring
the insured to produce his books and inventory after a fire, if it is
within his power to do so, and as throwing upon the insured the
responsibility for the loss of his books and inability to produce them
in all of those cases where their loss is due to a wrongful or fraudu-
lent act on his part, or to his culpable negligence. In the case at
bar we cannot say that there was any evidence tending to show that
the inventory was lost, and not produced for either of the aforesaid
reasons. The plaintiffs appear to have exercised their right under
the policy to remove the books to a more secure place, under cir-
cumstances which fully justified their condnct, and we do not find
any evidence which tends to convict them of culpable negligence in
the manner of exercising that right. In conclusion we shall only add
that the clause of the policy now under consideration has been con-
strued by other courts in cases where the facts were only slightly
variant from those disclosed by the present record, and the con-
clusions reached touching the proper interpretation of the clause are
in substantial conformity with those which we have announced, and
with the instructions which were given by the trial judge. Jones v.
Insurance Co., 38 Fed. 19,21; Brown v. Insurance Co., 89 Tex. 590,
35 S. W. 1060; McNutt v. Insurance Co. (Tenn. Ch. App.) 45 S. W.
61; Insurance CO. Y. Parker, 61 Ark. 207, 213,32 S. W. 507. The
judgment of the United States court of appeals in the Indian Terri-
tory and of the United States court for the Southem district of the
Ind'ian Territory are therefore affirmed.

SANBORN, Circuit Judge (dissenting). Is opening a fireproof safe
in one's place of business in which a book is securely locked, and
either taking the book out and losing it, or leaving it in an open safe
so that it is burned up by an approaching fire which destroys the
building in which it is situated, the performance of an agreement to
keep the book "securely locked in a fireproof safe, * * * or in
some secure place, not exposed to a fire which would destroy the
house where such business is carried on"? The opinion of the rna-
joritJ answers this question in the affirmative. I have been unable
to resist the conclusion that it should be answered in the negative.
The book certainly was not kept securelJ locked in a safe, nor was
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it kept "in sollie ,secure place not exposed to a fire which would de-
stroy the house such business is carried on." On the> other
hand, the safe WR# unlocked, and book was either lost or was
acttially in the' ()pen safe or elsewhere to the fire which
bUrned the hon!!le Where the business was conducted, and was thereby
destroyed. Is lOsing a book keeping it? Is exposing it to a fire
by which it is destroyed keeping it in some secure place not exposed
to that fire? It is said that the insured had the option to keep the
book securely locked in the safe, or in some secure place not exposed
to a fire which would destroy the business house, that this wa!'! a con-
tinuing option, a:nd that they complied' with their contraet if they
lost the book in transit in the night while they were attempting to
exercise this option;a:nd to take it from the safe to another secure
place. But is this argument sound? The contract was that "at
night, and at aU times when the store mentioned in the within policy
is not actuaUy open for business," they would keep the book locked
in the safe, or in some secure place not exposed to a fire which would
burn the buildingin which the safe was situated. It was that they
would 'keep the book in' one of two secure places during all of every
night while the store was closed. It was not that they would keep
it in one of those places; or in transit between them. They undoubt-
edly had the right each day to choose in whichpll\ce they would keep
their book during the coming night, but, after the 'night had come.
and after the store was closed, ifthey took the'book-from the place
which they had selected, and expoSed it to the fire against which they
had agreed to guard: it, I see no escape from the conclusion that they
violated their contract, because they no longer kept it in either of the
secure places specified; and this, whether they removed it with the
intention of transferring it from one place to the other or with some
other purpose. They were not keeping it in either place while they
were transferring it from one tofte other. The 'contention 0'£ the
majority here prov.es t<10'much. If the insured could;exercise their
option once during the night, and after the store was closed, and ex-
pose the bookto the danger of fire, they could exeucise it many times.
and could thus keep!the book continually in transit, and iri neither
of the safe places where they agreed to have itdrtring the entire
night. In my opinion; an agreement to keep an article in one of tWQ
specified secure,; places during certain hours of the night' is not per-
formed by losing it in transit between them during. tpose hours.
There is another proposition of the majori(y to which I cannot yield

assent. It is that an agreement to safely k€ep and to;produce a book
upon the trial of a lawsuit is by a failure to keep and pro-
duce it, unless that faHureis duetaa wrongful or fraudulent act, or
to the culpable negligence of the defaulter. The agreement of the
insured here was as cleai' and unanibiguous as the English language
could make it. It was that they would keepthe inventory securely
locked in the safe, or inthe other secure place specified, each night;
that they would produce it in case of a loss undedhe policy, and that,
if' they failed 'tOIW so, no action upon the policy should be maiutained.
They failed to keep it in either of the places named in the agreement,
and they failed to produce it. It is said, however, that they never



LIVERPOOL &; LONDON &; GLOBE INS. CO. V. KEARNEY. 319

Illt'ant to agree to keep it or produce it; that they only intended to
('tmlrad that they would not by any wrongful or fraudulent act or
lJj' any culpable negligence of theirs fail to keep and produce the
book; that the contract should be construed according to this latter
intention; and that, as the insurance company failed to prove any
such fraudulent act or culpable negligence of the insured, there was
no evidence of a breach of the agreement, although the defendants in
error utterl,}' failed to do the acts which, by the plain terms of the
written contract, they agreed to perform. But there is no evidence
of the intention of the parties to this contract except the policy itself.
'l'he policy contains no agreement that the defendants in error will
not be guilty of fraudulent or wrongful acts or of culpable negligence
in their care of the book. It nowhere mentions these terms, or
makes any reference to the subjects which they suggest. It is only
a bald, plain contract to keep the book in one of the places specified,
and to produce it. The terms of this agreement seem to me too
plain for construction. In my opinion, they bring these cases under
the familiar rules that, "where the parties have deliberately put their
engagements into writing in such terms as to import a legal obliga-
tion without any uncertainty as to the object or extent of l'!Uch an
engagement, it is conclusively presumed that the whole engagement
of the parties, and the manner and extent of their undertaking, was
reduced.to writing" (Thompson v. Libby, 34 Minn. 374, 377, 26 N. W.
1; Barnes v. Railway Co., 4 C. C. A. 199, 54 Fed. 87, and 12 U. S. App.
1, 7; Wilson v. Ranch Co., 20 C. C. A. 244,73 Fed. 994, and 36 U. S-
App. 634, 642), and that "contracts of insurance, like other contracts,
are to be construed according to the sense and meaning of the terms
which the parties have used, and, if they are clear and unambiguous,
their terms are to be taken and understood in. their plain, ordinary
and popular sense" (Imperial Fire Ins. Co. v. C()OS Co., 151 U. S. 452,
463, 14 S1}.p. Ct. 379; Fred J. Kiesel & Co. v. Sun Ins. Office of Lon-
don, 31 C. C.A.. 515,88 Fed. 246). Under these rules I am unable to
find anything in this contlract to indicate that the parties to it in-
tended to make any other a.greement than that which it so clearly
expressed. 1Vould it be any defense to an action upon an absolute
promise to pay a debt that the debtor only intended to agree that he
would not be guilty of any fraudulent act or culpable negligence
which would prevent him from paying it, and that he had not been?
Would it be the province of the court, in the absence of other evi-
dence, to construe a contract to build a house, to dig a well, to sell
a horse, or to do any other act, into an agreement not to commit any
fraudulent act or culpable negligence which would prevent the per-
formance of the contract? The rule that courts may not make new
contracts for parties which they never considered, and to which their
minds never assented, answers these qnestions. The same rule
seems to me to a.pply to an unconditional agreement to keep in a
specified place, and to produce, a book. I can find in such a contract
no evidence that the parties to it intended to make any other agree-
ment. lam unable to see in it any proof that they intended that the
insured should not agree to keep and produce the book, but that they
should merely contract not to commit any fraudulent act or culpable
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negligence that would prevent them from keeping and producing it.
The latter contract seems to me to be in the teeth of the former. It
destroys the written agreement, and I cannot persuade my8elf, in the
face of its plain 'terms, that the minds of these parti'esever met on
a contract to so effectually abrogate it.
U this is the correct view of the meaning of this contract, it is im-

material whether its breach was caused bJ; mistake, carelessness,
from culpable negligence, or by an honest purpose to violate the
agreement. By the terms of the agreement the insured voluntarily
took upon theIMelves the chances of the effects of their own im-
prudence, carelessness, purpose, and performance. The record con-
clusively shows that their failure to perform their contract was not
caused by any act of God or the public enemy, or by the interposi-
tion of any force which made it impossible for them to fulfill it. The
breach is therefore without legal excuse, and its inevitable conse-
quence follows. The agreement was that no action should be main-
tained upon the policies if the book was not kept and produced. It
is conceded on all hands that it was not kept, and that it was not
produced; and, in my opinion, the insured were estopped by their
agreement and by this fact from maintaining any action upon the
policy. This view of the meaning and effect of the "iron-safe clause"
of policies of insurance is 8ustained by the following authorities,
_which hold that it is "an express promissory warranty in the nature
of a condition precedent,"and that a strict compliance with its terms
is indispemmble to a recovery upon a policy which contains it: As-
surance 00. v. Altheimer, 58 Ark. 565, 575, 25 S. W: 1067; Insur-
ance Co. v. Parker, 61 Ark. 207, 215, 32 S. W. 507; Kelley-
Goodfellow Shoe 00. v. Liberty Ins. 00. (Tex. Civ. App.) 28 S. W.
1027, 1031;. ,American Fire Ins. Co. v. First Nat. Bank (Tex. Oiv.
App.) 30S. W.: 384,385; 08tr. Ins. § 238; and Landmann v. Insurance
Co., 18 Iris. LaW J. (La.) 813, 815, in which the court pertinently said:
"In this is no room for interpretation or construction. The lan-

guage used in expressing the clause is free from ambiguity. It is printed in
large type, annexed to the face Of, and is clearly a part of, the policy. Its
purpose was to enable the company, in case of loss, to.procure satisfactory
eVidence of the extent of the loss, to protect it against unfounded augmentation
of the value of the property. destroyed, and to enable it to obtain other evi-
dence than that of the assured and his employes, however honest fl"'d correct
they may lie, of the damage ·sustained. Its purpose was, also, to enable the
assured to -make his loss mathelnatically certain, and protect lim against un-
founded deductions. It was. the plain intention of the parties that in the
case of loss the books were to be the basis of the adjustment, and to enable
them to be produced it was made a part. of the policy that they should be kept
in an iron stiff!. This the assured promised to do. The tron-safe clause in the
policy is.ra promissory warranty. Being a warrantY,-apart of the contract,-
it is in the nature Qf. a condition. precedent to a right of recovery, and the par-
ties whose. rightlii are dependent upon such a condition mu!'t show they have
performed 'Agreements legally entered iJlto have the. effect of laws on thl)se
who have formed them.' Rev. eiv. Code, art. 1901. The court cannot add to
Qr detract- from the laws they have made for themselves, or say that the
pl'omissorywarrauty shall not .00 enforced because it is not material. . It is
enough that the parties agreed to it, however foolish,' improvident, or imma-
terial it may be."
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GARNER et aI. v. TRUMBULL.
JCireuit Court of Appeals, Eighth Circuit. April 3, 1899.}

No. 1,123.

1. RAILROADS-CARE REQUIRED AS TO PERSON ON TRACK.
When, for a considerable period, numerous persons have been accus-

tomed to walk across or along a railroad track between given p6ints, those
in charge of passing trains are required to take notice of such fact, and to
use reasonable precautions to prevent injury to persons whose probable
presence on the track should be anticipated.

2. SAME-INJURY TO CHILD-CONTRIBUTORY NEGI,IGENCE OF PADEN'fS.
Where the father of a child two years of age was absent from home, and

the mother had gone to a neighbor's, a short distance away, leaving the
child, with older children, at play in the yard, where a neighbor was also
at work, and the child escaped, unobserved, and went upon a railroad
track some 250 feet from the house, and was run over and killed by a
pa -'sing train, it cannot be held, as a matter of law" that the parents were
guilty of contributory negligence. but the question is one for the jury.

In Error to the Circuit CQurt of the United States for the District
of Colorado.
John A. Gordon (A. P. Anderson, on the brief), for plaintiffs in

error.
Tyson S. Dines and E. E. Whitted, for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. This suit was brought by W. A. Garner
,and Etta Garner, the plaintiffs in error, against Frank Trumbull, as
receiver of the Union Pacific, Denver & Gulf Railway Company, the
defendant in error, to recover damages on account of the death of
their minor child, John C. Garner, who was run over and killed by
a train which was being operated at the time for and in behalf of the
receiver. The accident occurred in Las Animas county, Colo., about
three miles from the city of Trinidad, and between that city and a
town called "El Moro." In the immediate vicinity of the place where
the accident occurred was a small settlement called "Chilili." The
train which ran over the child was a coal train, consisting of a loco-
motive, seven empty cars, and a caboose. The complaint alleged,
in substance, and there was evidence tending to show, that the
parents of the child, who was about two years old, lived in a hom3e
which was about 256 feet from the track of the Uni()ll Pacific, Denver
& Gulf Railway Company; that, during the temporary absence of
the child's mother (she having gone on an errand to the house of her
sister, who lived about a quarter of a mile distant), the child strayed
away from home and from the custody of those in whose charge it
had been left, and got on the railroad track, where it was run over
and killed; that at the place where the accident occurred the track
was perfectly straight, so that the child might have been fleen from
the direction in which the train approached for a distance of over
600 yards, the atmosphere being very clear; and that the track
at that place, and for a considerable distance in either direction
therefrom, had been used for a long time by the people and villagers,
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