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dept, unless it Is accepted by the creditor.. His refusal to:;tcccpt it is the
breach only of an executory agreement' without consideration. The whole
transaction will then stand as an accord without satisfaction."

That the agr:eementin this case was merely executory is not con-
troverted.. !tis alleged that tlle.lots (l·f the b;lllk were to be
added to the security were to be selected by the defendant in error
from. a list of property owned by the defendant; but there is no
allegation that these lots were ever selected, alth(,)ugh it is charged
that -a large list ()f the bank's lots were tendered to defendant in error
for a selection. As there wasno satisfaction, the answer setting up
accord and satisfaction, without averring satisfaction, was bad, and
the court did not err in directing a verdict for the plaintiff. The
judgment of the circuit court is affirmed.

COLORADO EAS'l'ERN RY. CO. v. UNION PAC. RY. CO.
(Circuit Court of Appeals, Eighth Circuit. April 10, 1899.)

No. 1,121.
1. DISMISSAL FOR WANT OF PnosECUTION-REVIEW.

An order of dismissal for want of prosecution, with judgment for costs,
is .a final judgment, from which an appeal will lie.

2. ApPEAL AND ERROR-FINALITY OF JUDGMENT.
To constitute a final jUdgment for purpose of appeal it is not essential

that it shoUld be a bar to another suit.
8. WANT OF PROSECUTION-DISMISSAL.

Dismissal of cause for want of prosecution is within the discretion of
the court, even in the absence of a rule permitting it.

4. SAME.
Where nearly six years had elapsed since the filing of the original peti-

tion without steps to bring cause to trial, during which time plaintiff had
twice filed petitions praying that suit be not dismissed for want of prose-
cution, alleging the pendency of other suits involVing the matter in dispute,
and such suits were disposed of, and no further steps were taken in
the cause until two years later, when defendant filed petition to dismiss for
want of prosecution, the court did not abuse its discretion in granting the
application.

5. CONDEMNATION PROCEEDINGS-NATURE AS SUIT, ..
A proceeding for condemnation of right of way is a suit, so as to author-

ize tne court to dismiss it for want of prosecution.

In Error to the Circuit Court of the United States for the District
of Colorado.
Application for dismissal for want of prosecution. Granted, and

plaintiff brihgs error. Affirmed.·
The In error filed its petition in the state court of Colorado for

condemnation of a right of way.. The original petition was filed on September
12, 1892, and the cause was'rer;noyed to the federal court !ly defendant in error
on October 14, 1892. The transcript of the record was filed on Xovember 1,
1892.. No action was had on the petition until October 4, 1894, when the plain-
tiff in error filed a petition asking that the suit be not dismissed under the rule
of the circuit court for the district of Colorado, which provides that all suits
in which no progress has been made during the preceding year should be dis-
missed, setting up that at the time there were pending in the supreme court
of the United States and the court of appeals of Colorado suits to determine the
question of the right of plaintiff in error ,tQ condemn the land in dispute.
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Nothing further was done in the cause until April 29, 1806, when another
petition was filed by the plaintiff In error praying the court not to dismiss
the proceeding, assigning the same reasons as were set up in the petition filed
October 4, 1894. The cause pending in the United States supreme court was
finally disposed of November 20, 1895, and the one in the Colorado court of
appeals In October, 1896. No further steps were taken in the cause until
.Tune 29. 1898, when the defendant in error filed a petition to dismiss the suit
for failure to prosecute. To this motion a reply was filed, and on July 5.
1898, the same came on for hearing, whereupon the court dismissed the cause
"for failure dul:l' to prosecute the same," and rendered judgment for costs
against the plaintiff in error.

Lucius M. Cuthbert (Henry T. Rogers and Daniel B. Ellis, on brief),
for plaintiff in error.
'Willard Teller (Harper M. Orahood, on brief), for defendant in er·

ror.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge (after stating the facts). The defend-
ant in error moves to dismiss the writ of error upon the ground that
the dismissal of a cause for want of prosecution is not subject to re-
view by an appellate court. The motion must be denied. An order
of dismissal for want of prosecution and a judgment for costs against
plaintiff is a final judgment from which an appeal will lie. Tunnel
Co. v. Pell, 4 Colo. 184; Wood v. Coman, 56 Ala. Dowling v.
Polack, 18 Cal. 626. To constitute a final judgment, it is not es-
sential that it should be a bar to another suit. It is only when a
suit is determined on its merits that it is a bar to another action.
Hughes v. U. S., 4 Wall. 232. The court below has promulgated the
following rule:
"All eauses at law and in equity in which no order or progress has been

made and entered of record within one year last past shall be dismissed for
want of prosecution, unless upon cause shown during the first twenty days of
the May term the court shall otherwise order."

Thi8 is a very proper rule, but, in the absence of such a rule, every
court has the power to dismiss a cause for want of prosecution. It
is a matter of judicial discretion, and is frequently exercised. Ash-
ley v. May, 5 Ark. 408; Peralta v. 3 Cal. 185. There is no
ground whatever for claiming that this discretion was abused or
arbitrarily exercised in this case. Nearly six years had elapsed since
the filing of the original petition without any steps being taken by
the plaintiff to bring the cause to trial. The contention that a pro-
ceeding for condemnation is not a suit is fully disposed of by the de-
cision in Boom Co. v. Patterson, U8 U. S. 403, where it is held that
it is a suit and removable to the federal courts when the necessary
diver8e citizenship exists, or, as in the case at bar, one of the parties
is a federal corporation. The judgment of the circuit court is af-
firmed.
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LIVERP00L & LONDON&'!1LOBE INS. CO. v. KillARNEY et aL

(CirGuit Court of Circuit. April 10, 1899.)

No. 1,127.
1. !:NSURANCE-;-CONSTIWCTION OF SAFF; CLAUSE., .

a clause in a policy of iI:(surance on a stock of merchandise the in-
sunid agreed to keep the bopks containing a record of his business, together
with his last inventory, "securely locked in a fireproof safe at night, * * *
or in some secure place not exposed to a fire which would destroy the house
where such business is carried on." Held, that such clause gave the insured
an option to keep the books either in a safe or some other secure place,
which option he might exercise at any time, and was not violated by the re-
moval of the books in the nignt from the safe to a place of safety outside on
the approach of a fire to the building, such removal being but an act of pru-
dence; nor did the accidental loss of the inventory during such removal
preclude a recovery on the policy.

2. SAME.
A provision of an iron-safe"claUSe in a policy of insurance on mer-

chandise; which, in addition to requiring the iIisured to keep his books and
inventory in a safe or other secure place at night, makes the policy void
in the' event that he f\iil .to produce such book,s and inventory in
caSe of loss, I;Ullst be given a and not a strictly literal, con-
struction; and, so construed, ip'conhection with for the man-
ner in which' the books and inventory shall be kept to hisure their safety,
it requires the insured to produce'them after the fire, if within his power to
do so, and upon ljesponsibility for their loss in all cases
where SVC'l loss .is due toa wrongf)l1 or fraudulent act· 9n his part" or to
his culp/lhlenegligence., "
Sanborn, Circuit JUdge,dissenting.

In Error to the United States Court of Appeals in the Indian Ter-
ritory.
This suit is founded on two inSurance policies, one for $2,500 and one for

$1,000, which were issued by the 'Liverpool & London & Globe Insurance Com-
pany, the plaintiff' in error, to T. K. Kearney and J. W. 'Wyse, composing the
firm of Kearney & Wyse, tile· defendants in error. The :policies covered a
stock of hardware located in the town of Ardmore, in the Indian 'ferritory,
which was destroyed by fire on the morning of April 19, 1895, during the life
of tile policies. For a defense to the claim made under the policies the defend-
ant company appears to have relied altogether on the follOWing provision of
the policy, termed "the clause": "The assured under this policy here-
by covenantsand agrees to 'keep a set of books showing a complete record
of business transactions, induding all purchases and sales, both for cash and
credit, together with the last inventory of said business; and further cove-
nants and agrees to keep such bool{s and inventory securely locked in a fire-
proof safe at night, and all times when the store mentioned in the within
policy is not actually open for business, or in some secure place not exposed to
a fire which wo'uld destroy the house where such business is' carried on; and
il). case of loss the assured agrees and covenants to produce such books and
inventory, and, in the event of. a failure to produce the same, this policy shall
be deemed null and void, and,,I),o suit or action at law shall be maintained there-
on for any such loss." Noncompliance with this clause was alleged in the
defendant's answer, in that the insured did not keep books showing a com-
plete record of their transactions, inclUding all purchases or sales for cash and
credit, nor any inventory of said business, or memorandum, securely locked in
a fireproof safe at night, or in some secure place not exposed to fire; and in
that they did not furnish to the insurer, as a part of their proof of loss, a
record of their transactlons,-that is, of the sales for cash or credit, or pur-
chases,-or an inventory of their business. There was a verdict and a judg-


