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leged, In sutstance, that on March 14, 1894, Hall rented to Case a certain farm
and improvements thereon, five miles south of Nowata, in the Indian Territory,
containing 600 acres, more or less, and known as the "Ben Hall Place," together
with the dwelling houses, outhouses, baJ:ns, etc., thereon, for the term of five
years; that Case entered into possession of the premises, and complied with
the terms of the contract of lease, and paid his rent as therein agreed for the
years 1894 and 1895 and until the 1st day of March, 1896; that on the latter
day he refused to pay any more rent, and laid claim as owner to three parcels
of the 600-acre tract, one of said parcels containing 135 acres of land situated
in the northwest corner of the tract, together with the dwelling house, out-
houses, etc., another parcel consisting of 45 acres of land situated in the south
part of the 6OO-acre tract, and the third parcel consisting of a two-room log
house, with the grounds appurtenant thereto, which was situated on the north
side of the tract. In view of the premises, the plaintiff below demanded a
judgment for the immediate possession of tbe three parcels of land last afore-
said, whleh were alleged to be unlawfully withheld by the defendant. The
suit appears to have lJeen instituted on April 20, 1896. ;For an answer to the
complaint, the defendant admitted that he had failed to pay rent as charged in
the complaint, and he further admitted that he had laid claim as owner to the
three parcels of land forming a part of the 600-aC're tract, which were men-
tioned in the complaint. He alleged that these three parcels of land and the
improvements thereon had been sold to him by the plaintiff, and that the plain-
tiff was not entitled to the possession thereof. The trial at nisi prius resulted
in a verdict and judgment for the plaintiff below. 'l'he defendant appealed to
the United States court of appeals in the Indian 'l'erritory, where the judg-
ment at nisi prius was affirmed. Case v. Hall (Ind. T.) 46 S. W. 180. From
that court the record was removed to this court by a writ of error.

W. H, Kornegay, for plaintiff in error.
Preston S. Davis, for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, CircUlt Judge, after stating the case as above, delivered
the opinion of the court.
It is urged in this court as one ground for reversal that the verdict

which was returned in the trial court was not in the proper form,
and does not adequately describe the premises which were found to
have been unlawfully detained. The verdict was as follows:
"We, the jury. find the issue for the plaintiff, and assess his damage, in being

kept out of possession of the premises, at $300. And possession of entire farm
in ten days from date. Foreman: 'V. W. 11iller."
The defendant below insists that the jury should have returned a

verdict of guilty or not guilty, and should have assessed the plaintiff's
damages incident to the unlawful detention, if the finding was in his
favor. In support of that contention, sections 3362-331i5 and :3367
of Mansfield's Digest of the Statutes of Arkansas are cited. It is
unnecessary, however, to consider this contention, since the bill of
exceptions which was settled and signed by the trial judgE' does not
show that any objections were made to the verdict when it was
returned, The verdict was clearly sufficient, in the light of the
pleadings, to show what the jury intended, and to warrant the judg-
ment which was subsequently entered thereon, wherein the property
referred to was sufficiently described to identifv it. If the verdict
was not in the statutory form, the trial court's a'ttention should have
been direeted to the defect when it was returned, and an exception
to the court's action in refusing to have it cOlTE'cted, if the court did
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so :refuse, should have been taken at the time, and the exception
should have been properly preserved in the bill of exceptions. As
the bill of exceptions contains norectlrd of any such action having
been taken by the defendant's cotl.nsel, the err()r complained of can-
not be noticed by this court.
The other errors that have been assigned, to which our attention

is directed in the brieffil,. each relate to the instructions which are
said to have been either given or refused by the trial judge, but they
cannot be noticed by this court for the following reasons : None of
the instructions that are said to have been giV'en by the trial court
are contained in the bill of exceptiohs which was settled and signed
by the trial judge, and for that .. they form no part of the
record Neither does the bill of exceptions, as settled, and signed,
contain a direction that the charge of the' court be inserted therein.
It is well established that the charge of the trial judge is no part

of the record, and cannot be noticed on appeal, unless it is made. a
part thereof by a bill of ,exceptions,properly signed and filed. Dietz
v. Lymer, 19 U. S. App. i10 C. C. A. 71, and 61 Fed. 792;
Jefferson City v. Opel, 67 Mo. 394".andcases there cited. One instruc-
tion is contained ill. the bill of exceptions, the same being an instruc-
tion that is said to have been refused by the trial court; but whether
an error was committed in refusing it can only be determined by con-
sulting tbe entire charge of tbe trial court. ,It may be that the in-
struction contained in the bill of exceptions whicb was refused was
not given because embraced, in substance, in other portions of the
charge, and it will be presumed in aid •Of the judgment that such
was the fact. It appears from the record that counsel filed a stipu-
lation in the court of appeals in the Indian Territory shortly before
the hearing of the case on appeal in that court, consenting that cer-
tain "instructions" wbich were set out in the stipulation
might be referred to in that court as the instructions which were
given by the trial judge. It has been beld, however, that neither
testimony nor other matters can be added to a bill of exceptions,
after it is signed and filed, by stipulation of counsel alone. Wessels
v. Beeman, 66 Micb. 343, 33 N. W. 510. The general rule is that
neither counsel nor the court to which an appeal is taken have any
power to change the record made by the trial court, and that defects
or omissions therein can be cured only with the approval of the
latter court. Cluak v. State, 40 Ind. 263. The case in hand is not
one where a clerk, in certifying a record to an appellate court, has
inadvertently omitted something which was in fact contained in the
bill of exceptions as settled by the trial judge, but it is a case
where an attempt is made in an appellate tribunal to insert some-
thing in the bill of exceptions which is really no part thereof, be-
cause it was never made ,apart thereof by the trial court.. If counsel,
by stipulation, can cbangethe record without the sanction of the
trial judge; tbey may thus present any moot question to an appellate
court. We cannot, tberefore, regard tbe stipulation which was filed
in the United States court of appeals in the Indian Territory, after
the record had been removed thereto, and the term of the trial
court had expired, as being effectual to change or alter the record of
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the trial court, from the standpuint from which that record must be
viewed by this tribunal. Ail the bill of exceptions dQes not contain
the charge of the trial judge duly certified by him, we must presume,
in aid of the judgment, that the charge was correct. The judg-
ment of the United States court of appeals in the Indian Territory,
and the judgment of the United States court for the Northern district
of the Indian Territory, are therefore affirmed.

TEXAS & P. RY. CO. v. HARBY et ux.
(Circuit Court of Appeals, Fifth Circuit. May 2, 1899.)

No. 791.
1. RAILROADS-DEATH OF INFANT-INSTRUCTION-CARE IN STOPPING TRAIN.

An instruction, in an action against a railroad for causing the death of
an infant, after stating that servants operating a train should use "such
care as an ordinarily prudent person would exercise to stop the train in
order to prevent injury to the party on the track," was qualified, without
coming to a period, by adding: "And in this behalf the care and cau-
tion an ordinarily prUdent person would use would be to use every power
within their ability and means to stop the train, in order that injury might
not be inflicted on the person on the track; and if they fail to exercise
this care, and to use every power and means consistent with the safety
of themselves in their position on the train, and by reason of their failure
to exercise such care and caution the person is injured, then they would be
liable for any damage sustained or loss occasioned by reason of the injury."
Held to require a degree of care higher than such as "ordinarily prudent
persons would exercise." ,

2. INSTRUCTIONS-CURE OF ERROR.
An instruction, in an action against a railroad for causing the death of

an infant, which states that it is the duty of the engineer to use every
means within his ability to stop the train in order that no injury may be
inflicted to one on the track, and that a failure to exercise every power
and means consistent with the safety of those on the train and engine to
stop the train w111 render them liable in damages, and which is defective
as requiring too high a degree of care, is not rendered less misleading or
cured by adding that, "In this respect you are charged that a reasonably
prudent and cautious person would have used all the efforts in his power
and within his means and ability, consistent with the safety of those on
the train and engine, to stop the train." and by conversely stating the
matter, saying, "If, however, the engineer, after discovering the peril of the
child, used all the efforts at his command, consistent with the safety of
those on the engine and the train, to stop the train; and avoid the injury,"
etc., as the charge clearly limits the qualification of the duty.to use.all
means, etc., alone by the terms "consistent with the safety of those on the
engine and train."

8. !::lAME-QUESTION FOR ;/URY.
Where the evidence showed that the engineer, on a descending grade,

did not discover a child on the track until within a train's length of him,
. when he applied the air brakes, released the sand, and did everything to
stop the train, short of reversing the engine, which would result in a
wreck, the reiteration of language in the instruction tending to show that
in tbe court's view be should have reversed the engine was erroneous,
as it was the duty of tbe jury to determine from the evidence whether the
care of the engineer was such as a prUdent man would have used.

In Error to the Circuit Court of the United States for the Northern
District of Texas.
This was an action brought by T. H. Harby and his wife, Maggie Harby.

against tbeTexas & Pacific Railway Company. for damages resUlting from the


