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either expressly or tacitly, within the prescribed delay, operates a conclusive
renundiation thereof, which is 1rrevocable and which bars any subsequent ac-
ceptance or assertion of commumty rrghts &

In the instant case the record shows conclusively, that the marrlage
between Alva M. Holbrook and Jennie Bronson was dissolyed on the
15th day of December 1871. There is no evidence to show, nor tend-
ing to show, that Jennle Bronson, the divorced wife, accepted the
community at any time thereafter until the institution of this suir.
The suit instituted in the state court (32 La. Ann. 13), and proved,
was to obtain the nullity of the. judgment decreeing a divorce and
for alimony. That case seems to have been digposed of by the su-
preme court of the state of Louisiana in January, 1880, and adversely
to the plaintiff in error, since which time, until the’ 1nst1tut10n of this
suit, no action appears to have been taken a.cceptmg or renouncing
the communlty The judgment of the circuit court is affirmed.

KOHN et al. v. DRAVIS.
_(Circuit Court of Appeals, Eighth Circuit. April 24, 1899.)
No 1.130.

1 CEATTEL MonmAGE—-ExEcUme oF PowER oF SaALE.

A mortgagee who avails himself of the power of sale contamed in the
mortgage must strictly pursue its terms, and, when sufficient of the prop-
érty has been thus sold to satisfy the debt secured and costs; there is an
imglied agreement that the remainder unsold shall be returned to the
mortgagor.

2. BaME—CosTs OF SALE BY MORTUAGEE—ACTION FOR CONVERSION

In an action for conversion, by & mortgagor of a stock of goods against
the mortgagee, where it appeared that defendant sold a part of the stock
iri the manner authorized by the mortgage, he is entitled to allowance for
the costs of such sale, notwithstandmg an unauthoriz ed sale of the re-
mainder.

8. SAME—CONVERSION OR UNAUTHORIZED SALE BY MORTGAGEE — MEASURE OF
DamaGEs.

The measure of a mortgagor's damages for conversion of the mortgaged
property by the mortgagee, or its sale inh violation of the terms of the
morigage, is the market value,-at the time of such conversion or sale, of
the portlon that would have remained, after sufficient had been sold in
the manner prov1ded by the mortgage, -fo satisfy the mortgage debt and
costs,

4, BamE. :

. Where a mortgage on a stock of goods authorized the mortgagee to sell
at retail, at not less'than cost price, until a sufficient amount was realized
to pay the mortgage ‘debt and ocosts, of: sale, but the mortgagee, after:
selling a portion of the goods at retail as provided, sold, the remainder at
auction, 'the mortgagor may, at his electlon adopt as the basis for the
assessment ‘of his damages tlie market value of the goods which would
hdve remained after satisfaction of the mortgave debt, had the mortgagee
proceeded with the sale at retdil or the market value of all the goods not
sold at retdil, less the amount remaming due on the’ mortgage debt after
the apphcation thereon of the net proeeeds of the portion so sold

5. PARTIES——RIGH.T TO Bmue IN NEw PARTIES—IOWA STATUTE.

Under. Clode Towa 1897, § 3466, which provides that, when a determl-
nation qf ‘the controversy between the parties before the court cannot, be
made w1thout the preésence of other part1es, the court must order them to’
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be brought in, a mortgagee of personal property, sued by the mortgagor
for its conversion, has the right to have subsequent mortgagees brought in.

6. CONVERSION—ACTION BY MORTGAGOR—EFFECT OF SUBSEQUENT MORTGAGES.
The fact that a mortgagor of personal property has given subsequent
mortgages on the same property, which are unsatisfied, is a defense pro
tanto to an action brought by him against the first mortgagee for conver-
sion of the mortgaged property.

In Error to the Circuit Court of the United States for the Northern .
District of Towa.

On January 4, 1893, Theodore H. Dravis, the defendant in error, was a mer-
chant in business at Sibley, in the state of Iowa. He bhad a stock of merchan-
dise, whose cost price was $8,000. He mortgaged these goods to Kohn Bros.,
the plaintiffs in error, to secure the payment of $3,816 which he owed them.
The mortgage contained a stipulation that ‘‘the mortgagee has permission to
take immediate possession of such merchandise, and sell the same at retail
only, but not at a price less than cost, and sufficient of such goods as will pay
the debt hereby secured, with costs.” The mortgagees took possession of the
goods, and sold such a part of them as cost $3,500. They then sold the remain-
der at auction, and Dravis brought this action. In his petition he set forth
the foregoing facts, and alleged that Kohn Bros., by accepting the mortgage,
became the trustees of an express trust, that by selling at auction they had
violated this trust, and prayed for a judgment for $8,.234.90, the damages
which he claimed he had sustained by their auction sale. Kohn Bros. an-
swered that the defendart in error owed them $3,816 on January 4, 1893,
that he gave them the mortgage to secure themn the payment of this debt,
and that they took possession of the stock of merchandise under it; but they
denied all the other allegations of the petition. On the day before the case
came on for trial in the court below, they filed an amendment to their answer,
in which they averred that on January 4, 5, and 7, 1803, Dravis gave five
subsequent mortgages, to five mortgagees, whom they named. on this same
stock of merchandise, to secure the payment of debts which amounted to
$5,122.88, that the aggregate amount of these several mortgages was greater
than the value of the goods, that the subsequent mortgages were unpaid, that
the mortgagees were entitled to enforce any claim which existed against the
plaintiffs in error on account of their sale of the mortgaged property in their
order of priority, and that the mortgagor had no interest in the property or its
conversion. They prayed that the subsequent mortgagees might be made par-
ties to the action, and might he required to state their respective claims under
their mortgages. On the first day of the trial of the case, they made a motion in
accordance with this prayer; but the court denied it, and struck from the files
the amendment to their answer. On the trial the court refused to permit them
to prove the market value of the goods, and instructed the jury to return a
verdict against them for the cost price of the stock of merchandise, less the
$£3.816 and interest which was due to them on the original debt of Dravis and
the costs of the sale. This instruction resulted in a judgment against the plain-
tiffs in crror for $4,666.44, which this writ of error challenges.

Deloss C. Schull (William H. Farnsworth, James M. Flower, Frank

J. Smith, and Harrison Musgrave, on brief), for plaintiffs in error.
George W. Argo and D. J. Murphy, for defendant in error.

Before CALDWELL, SANBORY, and THAYER, Circuit Judges.

SANBORN, Circuit Judge, after stating the facts, delivered the
opinion of the court.

The mortgage authorized the plaintiffs in error to sell the mer-
chandise at retail only, and at not less than cost, until they realized
the amount due them and the cost of this sale. This limitation of
the amount and the method of the sale raised the implied agreement

94 F.—19
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that, when the limit of the sale had been reached, the unsold re-
mainder of the goods should be returnéd to the mortgagor. Those
who avail themselves of the power 'of sale in a moertgage must strictly
pursue its terms. By accepting the mortgage, and the benefit of
the power it contained, these mortgagees agreed that they would sell
the stock of goods in accordance with its terms until they realized
their claim, and that they would return the unsold remnant to the
mortgagor. They violated this contraet. After they had sold at
retail such a part of these goods as cost $3,500, they sold the re-
mainder at auction. What is the proper measure of the mortgagor’s
damages' for this breach of the agreement? The court below held
that it was the cost price of the entire stock mortgaged, less the
amount due on the debt of the mortgagor and the costs of the sale,
and this ruling is assigned as error. .

If the plaintiffs in error had bought these goods at the cost price,
or if theéy had agreed to pay the cost price for them, that price would
have been the measure of the mortgagor’s damacres for the violation
of that contract. Wicker v. Hoppock, 6 Wall. 94, 99, 100. But
they made no such agreement. The extent of their contract was that
they would sell from their stock at retail and at cost until they ob-
tained proceeds enough to pay the costs of such a sale and the debt
of the mortgagor to them, and that they would return the remainder
of the goods to him. What then, would the mortgagor have received
if they had fulfilled their agreement‘* Evidently, the unsold rem-
nant _of ‘the stock, after a sufficient amount had been sold from it to
pay his debt and the costs of the sale ~—nothing more, and nothing
less. What, then, was the real and entire effect of the breach of
the agreement upon the rights of the mortgagor? It was that the
mortgagees sold at auction, and thus converted to their own use, the
unsold remnant of the mortgaged stock which they had agreed to re-
turn to him. They had the right to apply all the stock, except this
remainder, to the payment of the debt and costs, by the terms of the
mortgage; and, if the mortgagor received the benefit of this entire
remnant, he could not suffer any loss by the method which the mort-
gagees adopted in disposing of their part of the property. If Kohn
Bros. had agreed to buy this remnant at its cost price; if they had
agreed to pay its cost price, at any time or in any way; if they had
even contracted to sell it at its cost price,—they might have been
liable to the mortgagor for that amount. But the limit of their
undertaking here was that they would return this remainder of the
goods to the mortgagor, and this was the only stipulation of the con-
tract which was violated to his prejudice. They failed to return
this remnant, and they converted it to their own use; but the meas-
ure of their liability could not exceed its market value at the time
of its conversion, because the mortgagor could not have obtained
more than that amount for it if it had been returned to him. The
difference between that which the injured party would have received
if the contract had been performed, and that which he did receive,
is the true standard for the measure of damages for a breach of a
contract, because that measure gives the sufferer that full and exact
compensation for his injury which it is the aim of the law to bestow.
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Kingman & Co. v. Western Mfg. Co., 34 C. C. A. 489, 92 Fed. 486. The
mortgagor in the case at bar would have received the remnant of his
stock of goods, after a sufficient amount had been sold from it at re-
tail and at cost to pay his debt and the costs of the sale, if the con-
tract had been performed. By the breach of the agreement he lost
nothing but this remnant, and the mortgagees converted this to their
own use by their sale of it at public anction. The measure of dam-
ages for the conversion of personal property or for the sale of mort-
gaged personal property in violation of the terms of the mortgage is
the market value of the property at the time of the conversion or sale.
Gravel v, Clough, 81 Jowa, 272, 276, 46 N. W, 1092; Coad v. Cattle
Co., 32 Neb. 761, 49 N. W. 757; Wygal v. Bigelow, 42 Kan. 477, 22
Pac. 612; Cushing v. Seymour, 30 Minn. 301, 306, 15 N. W. 249;
Coe v. Cassidy, 72 N. Y. 133, 138; Denny v. Faulkner, 22 Kan. 75, 83;
Thew v. Miller, 73 Towa, 743, 747, 37 N. W. 771. The result is that
the court below fell into an error in measuring the mortgagor’s dam-
ages by the cost price of the stock, less his debt to the mortgagees,
and in refusing to permit the latter to prove the market value of the
remnant of the stock which they agreed to return; and the case must
be tried again.

In view of the second trial, we remark that we have considered
the question of damages in the belief that an estimate of them on
the basis of the market value of the remnant which would have re-
mained if the mortgagees had proceeded with the sale at retail
until they had realized their claim and costs will yield a larger
amount to the mortgagor than the amount of the proceeds of the
actual sale at retail, and the market value of the goods which they
did not actually sell in this way, less the costs of the sale at retail
and the amount of the mortgagor’s debt and interest. Since the
mortgagees did not complete the sale at retail, we have no doubt
that the mortgagor may choose either of these bases for the as-
sessment of his damages which he thinks will be the more advan-
tageous to him. Botsford v. Murphy, 47 Mich. 536, 537, 11 N. W.
375, 376.

This case presents another question. The plaintiffs in error filed
an amendment to their answer the day before the trial, in which
they pleaded that within a few days after their mortgage was
made, and long before the auction sale of the property, the mort-
gagor made five mortgages upon this stock of goods to secure debts
which amounted to more than $5,000, that these debts were un-
paid, and that the property was not worth as much as the aggre-
gate amount of the mortgages upon it. On the next day they
moved the court to make the subsequent mortgagees parties to the
action, but the court denied the motion and struck out the amend-
ment. It is unnecessary to consider here whether or not this
amendment and motion were made in time, because there will be
ample opportunity before the next trial of the case to present them
upon their merits. There is no doubt that one of the subsequent
mortgagees, whose debt is unpaid, can maintain an action against
the plaintiffs in error for the conversion of the property and the
destruction of his lien, and can recover any damages which he has
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sustained thereby. . If the mortgagor may also obtajn a judgment
against these mortgagees for the entire difference between the
value of the mortgaged property and his debt to the plaintiffs in er-
ror, they are in danger of a double liability for the same wrong.
Section 3466 of the Code of Iowa of 1897 provides:

“The. court may determine any controversy before it, when it can be done
without prejudice to the rights of others, or by saving their rights; but when a
determination of the controversy between the parties before the court cannot
be made without the presence of the other parties, it must order them to be
brought, in.”

The defendant in error bases his right to recover in this case on

the ground that Kohn Bros. were the trustees of an express trust,
and he was the beneficiary. He alleges in his petition that—
“By acceptirrg said mortgage, and taking possession of the goods and property
described therein, the said defendants became, were, and are trustees of an
express trust, and that the plaintiff is the beneficiary; * * * that the de-
fendants have violated their trust, and, by selling said goods for less than the
cost price thereof, the plaintiff has been greatly damaged, in the sum of
$8,234.90.”

An answer that, under assignments or mortgages, third parties
claim and appear to be the only beneficiaries of this trust, clearly
shows the existence of a controversy that cannot be determined
between the parties to this action. - No adjudication of the ques-
tion thus presented between Kohn Bros. and Dravis would protect
the former against the ‘claims of the subsequent mortgagees for
the same damages which Dravis is seeking to recover. In Ken-
nedy v. Moore, 91 Towa, 39, 43, 58 N. W. 1066, the assignee of a
note and mortgage brought a suit to collect the note and to fore-
close the mortgage. The defendant answered that the mortgagee
claimed to own them, and moved, under the statute we have cited,
that he be made a party. The supreme court of Towa held that,
since the mortgagee claimed an interest in the note and mort-
gage, the motion should have been granted. In Evans v. Har-
vester Works, 63 Towa, 204, 18 N. W. 881, a sheriff seized exempt
mortgaged personal property on an attachment against the mort-
gagor, and the attaching creditor gave a bond of indemnity. The
mortgagor brought an action on the bond, and the creditor pleaded
the mortgage as a defense. The court held that the mortgage did
not deprive the mortgagor of his cause of action and said:

“The difficulty in the case at bar, if there is any, arises from the fact that
the mortgagee, if deprived of his security by the defendants, has a right of ac-
tion. The defendants should not, of course, be subjected to a double liability.
If the mortgagee has been deprived of his security, he should properly be joined
'with the mortgagor as co-plaintiff. It is the mortgagee’s right to demand that
he be brought in.” '

And the court cited the section of the statutes which we have
quoted.

‘While the subsequent mortgagees cannot be said to be indis-
pensable parties to this action, we are of the opinion that under
this statute the plaintiffs in error are entitled to have them brought
in, unless their joinder will oust the jurisdiction of the court as
to the parties before it, or unless they are incapable of being made
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parties, by reason of their absence from the jurisdiction of the
court, or otherwise. Donovan v. Campion, 29 C. C. A. 30, 31, 8
Fed. 71, 72, 56 U. 8. App. 388, 390. In reaching this conclusion,
we have not overlooked the contention of the defendant in error
that the causes of action which the subsequent mortgagees once
had against Kohn Bros. have been barred by the statute of limi-
tations, but we cannot undertake to consider or determine that
question in the absence of pleading and proof upon the subject.
Of -course, if those claims are barred, the subsequent mortgagees
have no interest in the controversy, and they should not be made
parties to this action, but the question whether or not their claims
have fallen within the statute of limitations must be left for the
court below to determine.

Finally, we are at a loss to find any sound reason why the exist-
ence of subsequent liens upon converted mortgaged property is
not a good defense pro tanto to the claim of the mortgagor. He
is entitled to recover no more than he has lost. If he had no ben-
eficial interest in the property at the time of its conversion, he has
really lost nothing thereby, and he ought not to recover anything.
If he had assigned to another his interest in the mortgaged prop-
erty before it was converted, that fact would have been a complete
defenge to his action. If he had assigned omne-half or one-third of
his interest in it, that fact would have reduced the amount of his
recovery one-half or one-third; and if he has placed liens upon it
by means of mortgages which gave their holders the right to take
and sell the property, and to apply its proceeds to the payment of
their claims, it is not perceived why that fact should not have a
similar effect. One who has mortgaged his property for its value
may have the right to redeem it, or a naked legal title to it, but
he has no substantial valuable interest in it. If it is converted
or destroyed, the direct loss falls, not upon him, but upon the
mortgagees, and they have their action against the wrongdoer for
their damages. If the mortgagor loses at all, it is only indirectly,
when he is compelled to pay the mortgage debts, and is deprived
of the mortgaged property which he might have used for that pur-
pose. If, however, he never pays the debts, he loses nothing, and
consequently he should recover nothing. In an action by a mort-
gagor against a mortgagee for the conversion of the mortgaged
property, or for a sale of it in violation of the terms of the mort-
gage, he can recover only the value of his interest or equity in it;
and that is the market value of the property, less the aggregate
sum of the liens upon it at the time of the conversion. Torp v.
Gulseth, 37 Minn. 135, 33 N. W. 550; Roberts v. Kain, 6 Rob. (N. Y.)
354, 358; Cobbey, Chat. Mortg. § 1036. The judgment below is re-
versed, and the case is remanded to the court below, with instruc-
tions to grant a new trial.
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ATGHISON T. & 8! F RY ¢0o. v. HARDY. )
(Cu‘cuit Court of Appeals, Eighth ercmt Apnl ,3 '1899.)
-+ No. 1,125. ~

RAILROADS-‘—-IN.‘_IURY oF Boy 6w TRACK —AGE A8 AFFECTING CONTHIBUTORY NEg-
LIGENCE, |
- Where the attentmn of a . boy of 14 who was crossmg dxagonally over
the tracks of a railroad near a statm,n, was attracted by a live engine
standlng on a side track near Where ‘he crossed, which' was ringing its
bell and blowing off steam, in conséquence of which he fafled to see a train
appmachmg from an opposite direction, which struck and injured him, his
age was an bmportant consideration in determining whether he was guilty
of contri butqry Anegligence; and how far his youth should operate as an
excuse for his action was a’proper question for the juu

In Error to’ the Circuit 00urt of the United States for the Dis-
trict of Colorado. LR

Henry A. Dubbs (Charles E. Gast, on the brlef), for plaintiff in
error.
E. C. Glenn (W. B. Gobin, on the brief), for defendant in error,

Before GALDWELL SANBORN and THAXER Clrcult Judges.

THAYDR Circuit Judge. Alva Hardy, the deféndant in error.
suffered the loss ‘of his rlght foot and a part of his right leg by
being run over in the town of Rocky Ford, in the state of Colo-
rado, by a train of the Atchison, Topeka & Santa Fé Railway Com-
pany, the plaintiff in error, on the morning of July 16, 1897. On
this account he brought the present suit by Richard T. Hardy and
Annije E. Hardy, his parents, acting as his next friends, and re-
‘covered a jndgment against the railway company for $1,000. The
accident occurred near the place where the main street of the
town of Rocky Ford crosses the defendant companvs railroad
track which is a point about 50 feet from the company’s station
or depot and. the plaintiff charged that the train which ran over
him was moving at an unlawful rate of speed,—some 35 miles
per hour,—in violation of a city ordinance, and that it was not a
regular train, but a spec1al The case hmges on the plea of con-

tributory negligence; the contentlon on the part of the railway
company being that the boy was on its track outside of the lim-
its of Main street, where he had mo right to be, that he went on
its track without looking to see if a train was approaching, and
that he was hurt by his own carelessness. On this ground it is
insisted that the trial judge should have directed a verdict in its
favor, and not, submitted the case to the arbitrament of a jury.
The trial court instructed the jury, in substance, that the sole
question for them to consider respecting the charge of negligence
against the railway company was whether the train was moving
at a dangerous or negligent rate of speed, considering the locality.
and that in no other respect did the evidence tend to show that
the company had been negligent or guilty of a violation of any
duty. On the other hand, it charged with respect to the boy’s
conduct that, if he had been a person of mature years, he would,



