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is'in equity always, regarded as a mere security for debt. Tt is only
at law that the mortgagee is regarded as the owner of the legal title.
The Georgia statute changes theleffect; in this regard, of a mortgage
at law, but it is only a legislative: reeogmtlon of the eqmtable rule,
which views a mortgage as merely. a security for debt. It is held in
Hart v, Respess, 89 Ga. 87, 14 8. E.-910, as stated in the syllabus:

" "While the mortgagee has no legal title to the rents and profits, he has an
eqtiitable claim upon the same in so far as they may be needed to discharge
S0 much of the mortgage debt 'as cannot be realized out of the corpus of the
property, the facts of the case indicating that the debtors are insolvent, and
the credltors likely to sustain loss.” ‘

; ’.l‘he decree of the circuit court is affirmed.

INTERSTATE CONI\&(ERCD CO\IMISSION v. CHICAGO, B & Q. R. O,
et al.

(Circuit Court, N. D. Tllinois, N. D. May 9, 1899.)
No. 25,101,

1. CARRIERS——INTERSTATE COMMERCE COMMISSION—-SUIT 10 ExJoin UNREASON-
ABLE CHARGES.

A petition by the interstate commerce commission for an . order of a fed-
_eral court enjoining a ‘earrier from . making certain chaxges, which the com-
‘mission has declared to be unreasonable and unjust, is authorized by the

interstate commerce act, and is not ‘subject to objection as an attempt to
fix maximum rates; the question of the reasonableness of the charges com-
plained of being one which the court is required to determine in such pro-
ceedjng.
2, SaME.
" . The ﬁndmgs of the interstate commerce commission on which it bases
" gn order requiring edrriers to cease and desist from making certain charges
as unreasonable and unjust, which are made prima facie evidence of the
«-facts therein stated on the hearing of a petition by the commission asking
.a-court to enjoin obedience to such order, will not, in view of the terms of
_the statute and its remedial ¢haracter, be given a narrow construction on
' the hearing of ‘a demurrér to the petmon on the ground that such findings
do not sustain the order made.
3. SAME—PRrocEDURE—HEARING DE Novo.
..« . The. court will not.be limited on the heanng to a review of the evidence
before the interstate commerce commission, and a hearing de novo on the
' merits should be granted w here the hndmgs and petition of the commission
are within the letter of the act.
R
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8. H. Bethea, U, 8, Dist. Atty., for plaintif?,
Robert Dunlop, for defendant Atchlson, T. & 8. F. R Co.
Robert Mather, for defendant Chicago, R. I. & P. R. Co.
Sidney F. Andrews, for defendant Tllinois Cent. R. Co.
-“William Brown, for defendant Chicago & A. R. Co.
G. 8. Bennett, for ‘deféndant Wabash R. Co. ~ -
C. M. Dates, for defendant Chicags, B. & Q. R. Co.'
Charles B Keeler for defendant Ohlcago M. & St. P. R. Co,
- Lloyd W Barrows for defendant Chicago & N. W. R. Co,
Frank'B. Kel]ogg, for defendant Chicago G. W. R. Co.



INTERSTATE COMMERCE ‘COMMISSION V. CHICAGO, B. & Q. R. co. 273

- KOHLSAAT, District Judge. This causeé comes on to be heard
upon démurrer of the deféndants to the petition filed herein by the
interstate commerce commission seeking an order of this court en-
joining the defendants to cease and desist from making certain char-
ges- which the said commission had declared to be unreasonable and
unjuxst, - ¢ :

It is contended on the part of defendants that the petition attempis,
by indirection, tp fix a maximum rate of transportation, and is there-
fore obnoxious to the rule of law laid down in Interstate Commerce
Commission v. Cincinnati, N. O. & T. P. R. Co., 167 U. 8. 479, 17 Sup.
Ct. 896, wherein, conceding that such- power might have been con-
ferred, the court held that the commission was not vested by the
statute with authority to fix rates, either maximum or minimum.
The statute does, however, in express terms, empower the commis-
sion to execute and enforce the provisions of the act, by notifying
the transgressor thereof to cease and desist from specific violations,
and to invoke the aid of the federal courts in compelling obedience
to such notice or order. It is not an anomaly in law that the com-
mission should have the right to declare any given rate unreasonable
and unjust, while it may at the same time be without jurisdiction
to fix a rate. The language of section 15 of the act (24 Stat. 384) in-
vesting the commission with authority to notify the defendants to
cease and desist from the violation of any given provision of the act
may fairly be applied to the clause in section 1 reading, “and every
unjust and unreasonable charge for such service, is prohibited and
declared to be unlawful,” without in any way conflicting with the
rule of law laid down in Interstate Commerce Commission v. Cin-
cinnati, N. 0. & T. P. R. Co.

The defendants further contend that the decision of the court of
appeals in the case of Walker v. Keenan, 19 C. C. A. 668, 73 Fed. 755,
is conclusive in this case. The court in that case expressly said that
the unreasonableness of the charge was not suggested. Here it is
the question at issue. Even if it were raised in that case, however,
the facts before that court are not available for the purpose of this
motion.

The defendants further insist that the finding of facts by the
commission do not support its notice or order. The act provides
that the findings of the commission shall be prima facie evidence
of the matters therein stated, and that this court shall proceed to
hear the matter without formal pleadings and proceedings applicable
to ordinary suits in equity; so that, certainly for the purposes of a
demurrer, no narrow construction should be applied by the court
in such a case. The commission ‘does find, among other facts, that
the flat rate to Chicago includes compensation for a portion of said
two-dollar charge, that the two-dollar charge is made in part for
services which should be included in the flat Chicago rate, that the
flat Chicago rate is a reasonable charge for all the services which
should be included in the transportation of freight to Chicago, and
that the two-dollar charge is unreasonable and unjust. Any one of
these is sufficient to sustain the petition herein, as against this demur-
rer, :
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" While the findings of the commission contained in its report, which
is made a part of the petition herein, may not appeal.to the judg-
ment of the court upon the merits as disclosed by the report, and
while the apparent benefit to result from the enforcement of the
order of the commission would seem to be almost unappreciable, yet,
in view of the remedial character of the act, the provision thereof
that no petition shall be dismissed because of absence of direct
damage to complainants, and the further fact that this proceeding
is within the letter of .the act, I am of the opinion that the petition
in sufficient to give this court jurisdiction in the premises for a trial
de novo upon the merits. The demurrer is overruled.

|

o . MEARS v, LOCKHART.
(Circuit Court of ' Appeals, Eighth' Circult. April 10, 1899.}
. 'No. 1,131 '

1. ArprEALs IN EQUITY—RECORD—FAILURE Y0 .FILE PROOFS. :
.The evidence taken in an equity cause in a federal court must be made a

. part of the record and certified on appeal, otherwise it will be disregarded;
and, unless the record contains some ‘evidence to sustain the finding, the
detree ' will be reversed.” BRI IR ‘

9. EQuirY PRAOTICE--MANNER oF TARING PROOFS. ‘ :
¢ "Testimony can only: be taken orally before the court on the hearing of

- an equity cause “upon:.due notice given, ag prescribed by previous order,”
in aceordance with equity rule 67. It cannot be so taken on an ex parte
order, S » o

Appedl from the Circuit Court of the United States for the Dis-

trictof:Nox"_th Dalkota. Can ST
~E. Ashley Mears (W. H. Standish,:on brief), for appellant. .
" John E, Greene (John F. Cowan, on brief), for appellee.
' Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

'CALDWELL, Circuit Judge. 'Appellee filed his bill to remove a
cloud from, real estate, charging that; appellant claimed some inter-
est of.estate in it adverse to appellee.. An answer was filed, vV:Vthh,
although very loosely drawn, and containing a great deal of irrele-
vant matter, set up some kind of an equitable title to the land in
controversy.. Exceptions, were filed to the answer, which failed to
allege as. fully as is required by the ryles of pleading prevailing in
the federal courts in equity what claim he had; nor did he file the
evidence of his, claim, or copies of them, as exhibits to the answer.
The exceptions were not brought to, a hearing, Appellee filed a
replication: to the answer. On December 6, 1897, counsel for ap-
pellee entered an order,on the rule book setting the cause for hear-
ing on December 14th. ,E_No notice, other than the entry of this order
in the rule bogok, was given to the appellant, which was “for, »ﬁ}xal
hearing upon the bill, answer, and testimony, to be at that time
taken orally before the court.” .On that day there was a hearing,
and a decree in favor of the appellee. The decree recites:



