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for him. , In the ordinary course of business that tlme did not ar-
rive Unfil ‘Bailey agreed’ {o take thie mortgage, for it 'is useless and
unﬁsﬁai t0 ‘examiné or certlfy the title ‘for a purchaser uhtil he has
aﬁreed to purchase if it'is found to be good. " Now, Bailey did not ac-
cept the terms.of sale which Woodman offered him until’ January 27,
1893, and long before’ that time Woodman had become the owner
of the ‘Tote and mortgage the vendor, and ‘the party interested ad-
versely ‘to hlé former_ principal, in ‘ths negotntlons for their sale;
and he was conductmg those negotiations in his own interest, and
not in ‘the interest of Bailey. “He hagd, therefore, ceased fo be
Bailey’s agent, and his notice and knowledgf of the appellants’ claim
cannot be lawfully 1mputed to his former principal. The presump-
tion, which arises from. hlS adverse. interest, that he did not com-
municate his knowledge, is shown by the record to be in accordance
with the fact. He never informed Bailey of the appellants’ claim
that the mortgage was void. He never notified him. that he was
the real owner and vendor of the note and mortgage which he caused
the trust company to assign to him, All these ‘material facts he
concealed from his former prineipal, ]ust as the law presumes from
his. adverse interest he Would do;. and in this way Bailey bought
w1th0ut either actual’ or constructlve notice of any défect or claim.
of defect in the mortgage. There was no. error in the conclusion of
the court below that the Baileys were bona fide purchasers for value,
without notice of the appellants claim, and the decree below is af-
firmed.

'GLARKE v. NORTHWESTERN MUT. LIFE INS, 0. et al.
(Circmt Court of Appeals, ‘Righth Circuit. April 17, 1889.)
No. 1,088, '

1 Fonncnosnnn bALE~—RED}wPTIon

Under Code Civ. Proc., Neb. § 497a (Comp St. p. 595), prov1ding for re-
demption by the owner of premises sold under foreclosure, thé owner may
redeem, wherée other than the plaintiff was purchaser, by paying the pur-
chaser, of- fendering into court hefore the confirmation of the sale, the
amount of his bid, with; 12 per cent. interest from the date of sale.

% BAMB—ANTICIPATING QUESTIONS AS TO EFFECT.

It is pot .the business of courts to.anticipate controversies, and it will
not take’ jurisdiction of a petition of the owner of the equity of redemptlon
asking leave to redeem from a forecdlosure sale, and the advice and in-
"struction of the court as to the :effect of redemption, and the nature of the
title that will accrue to the redemptioner, . ,

3. BaME [

Where the court entertaxm a petition of the owner of the equity of re-
demptlon asking leave to redeem from a foreclosure sale, it cannot pass
on ‘the questlon of the effect of the redemption, and the rights and title
acquu'ed by it.

Appeal from the Clrcult Court of the Umted States for the District
ot Nebraska. .

On the 31st of January, 1888 Wllham E. and Mary A. Clarke made and
delivered their. promissory note for $6,500 to the Northwestern Mutual Life
Insurance Company, and .to secure the payment of the same, made and de-
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livered to the insurance company their mortgage deed on the real estate here
in controversy. On the 17th of January, 1896, Artemus M. Clarke, the appel-
lant, purchased from the mortgagors, William B. and Mary A. Clarke, the
legal title to the mortgaged premises, subject to the lien of the mortgage, but
did not agree to pay the same. On the 21st of August, 1896, the insurance
company filed its bill in equity to foreclose the mortgage in the circuit court
of the United States for the district of Nebraska, in which suit Artemus M.
Clarke, the appellant, and all other persons having an interest in the mort-
gaged premises, were made parties. In the foreclosure suit, the Merchants’
National Bank of Omaha, the Nebraska National Bank of Omaha, and the
Nebraska Savings & Hxchange Bank were made defendants, and filed an-
swers setting.forth the amount and nature of their respective liens on or in-
terest in the land. On the 23d of December, 1896, the court rendered a decree
in which the following were found to be the order and amount of the several
liens on the land, namely: TFirst lien, mortgage to Northwestern Mutual Life
Insurance Company, $7,129.39; second lien, mortgage to Merchants’ National
Bank of Omaha, $8,062.70; third lien, judgment in favor of Nebraska Savings
& Hxchange Bank, $3,246.56. And it was decreed “that unless the defendant
pay the complainant the said sum of $7,129.39, and interest thereon from the
date hereof at the rate of seven per cent. per annum, together with the costs
of this suit, within twenty days from the date hereof, said mortgaged prem-
ises be sold at public vendue, in the manner provided by law, to the highest
and best bidder for cash, and, after confirmation of said sale by the court, the
proceeds thereof applied—First, to the payment of the costs of this suit and
expenses of sale; second, to the payment of the amount hereinbefore found due
the complainant, and interest as aforesaid; third, to the payment of the
amount hereinbefore found due the defendant Merchants’ National Bank;
fourth, to the paynient of the amount hereinbefore found due the defendant
William K. Potter, receiver of the Nebraska Savings & Exchange Bank,—and
that the balance of the proceeds, if any, be brought into court to abide the
further order of the court.” The order of sale was stayed for nine months,
after the expiration of ‘which time, and on the 1st day of December, 1897, the
mortgaged premises were sold under the decree, and purchased by the Mer-
chants’ National Bank of Omaha for $10,150. On the 30th of December, 1897,
the appellant filed in the court below a petition for leave to redeem the mort-
gaged premises, After setting forth the purchase of the mortgagor’'s equity
of redemption, the petition proceeds: “Your petitioner further says that as
the owner of said real estate in said deed deseribed, and which is the same
real estate as that in controversy in this suit, your petitioner is ready, willing,
and able, and now offers, to redeem said real estate from the lien of the de-
cree herein, except that your petitioner is in doubt, and, although he has
taken legal advice on the question, he is still in doubt, as to the amount to be
paid, the effect of payment, and the nature of the title that will acerue to your
petitioner as a result of said payment to redeem said property from the lien of
said decree, and therefore your petitioner asks the advice and instruction of
the court in that behalf. Nevertheless, your petitioner avers, upon information
and belief, that the alleged purchaser at said sale has made no payment on
its bid, and that your petitioner is entitled to redeem said premises from the
liens of the parties hereto by paying the amount of the complainant’s claim,
with interest and costs. Wherefore your petitioner prays for an order ad-
judging and decreeing your-petitioner to be the proper person, and entitled,
to redeem said real estate from the lien of said decree, and determining the
exact amount to be paid by your petitioner in order to redeem the same, and
adjudging and decreeing that by so redeeming the same your petitioner will
take title thereto free and clear from any rvight, interest, lien, claim, or de-
mand whatsoever of the complainant, or of any of the defendants hereto, by
reason or by virtue of any of the mortgage deeds, judgment liens, or other in-
terests whatsoever of any of the parties to this suit, and that, upon so re-
deeming the same, the cloud cast upon the title to said real estate by the
respective claims of the several parties to this suit may be removed, and that
your petitioner may have such other and further reliet in the premises as may
be just and equitable.” Upon consideration of this petition, the court entered
the following decree: “It is therefore considered, adjudged, and decreed by
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the court that the said defendant, Artemus M. Clarke, be, and he is herely,
vermitted to. redeem sald premises from said sale by paying to the complainant
herein, Northwestern Mutual Life Insprance Company, the amount found due
it in said decree, with interest, and all the costs of said suit, and by paying
to the said Merchants’ National Bank twelve per cent. interest upon the
amount of its bid, from the date of said sale to the time of such payment. and
that, upon redeeming said premises as aforesaid, the said Artemus M. Clarke
take the same subject to the several liens of the several parties to this suit.
except the complainant, and that, unless the said Artemus M. Clarke redeem
said premises as aforesaid within five days from this date, then that said sale
be and stand ratified, confirmed, and made absolute, and that a deed to the
premises so sold be made in the usual form, and delivered to said purchaser,
according to the course and practice of this court, and the laws of the state of
Nebraska in such case made. and provided.” From this decree Artemus M.
Clarke, the petitioner, appealed to this court. The assignments of error are
that the court erred in not decreeing that the appellant was entitled—*First,
to redeem the premises from the, sale by paying to the Merchants’ National
Bank, the purchaser, the amount of its bid, with twelve per cent. interest thereon
from the date of the sale to the date of redemption; and, second, upon making
such payment, that the appellant take the same title to said. premises that the
Merchants’ National Bank would have taken if redemption had not been made,
and the premises had been conveyed to the bank as purchaser at the fore-
closure sale.” .

James H. McIntosh, for appellant.
George E. Prichett, for appellee Merchants’ Nat. Bank,

‘Before CALDWELL, SANBORN, and THAYE‘R, Circuit Judges.

. CALDWELL, Circuit Judge (after stating the facts as above). If
the appellant desired to redeem the premises in question, he should
have paid the purchaser (who was not the plaintiff in the action) at
the foreclosure sale, or into court before the confirmation of the sale,
the amount of its bid, with 12 per cent. interest thereon from the date
of the sale to the date of redemption. Code Civ. Proc. Neb, § 497a
(Comp. St. p. 595); Swearingen v. Roberts, 12 Neb. 333, 11 N. W. 325.
Inhstead of doing this, the appellant, without redeeming, or paying
any sum to effect a redemption, or becoming bound to do so, filed a
fishing petition, by which he sought to find out, before he made the
redemption or parted with any money or incurred any liability, what
rights he would acquire by making it. It seems highly probable
that, unléss he has the assurance in advance that his construction of
the statute will prevail, he will not redeem. It is not the business
of. courts to anticipate controversies or try moot cases. The appel-
lant had no right to delay the confirmation of the sale and the redemp-
tion, and keep the purchaser out of its title to the premises, or the
money it paid for them, until it should be determined what he would
get if he made the redemption, and whether it would be profitable
to 'make it. * 'The case is' not one for a bill of interpleader; and the
petitioner is not a trustee, and sustains no trust relation that entitles
him to.ask the advice and direction of a court of equity as to what he
shall do in the premises. The lower court should have dismissed his
petition. ~ But it took jurisdiction of the same, and'in so doing erred
in fixing the amount which the appellant was required to pay to effect
the redemption, by not following the rule prescribed by the supreme
court of the state of Nebraska in Bwearingen v. Roberts, supra, and
in' undertaking to determine the effect of the redemption upon the
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rights of the mortgagees and lienholders, whoge mortgages and liens
were prior in point of time to the acquisition by the appellant of the
mortgagors’ equity of redemption in the premises. We decide noth-
ing more than that, in determining the amount necessary to effect
redemption, the rule prescribed by the Nebraska statute, as construed
by the supreme court of that state, should be followed, and that the
effect of the redemption, and the rights acquired by making it, must
be left to be determined when a case shall properly arise presenting
those questions. As the appellant may have been misled by the
action of the lower court in the premises, the order of this court will
be that the decree of the circuit court be reversed, and the cause re-
manded, with directions to that court to enter an order immediately
upon the receipt of the mandate of this court giving the appellant the
right to redeem, as he may be advised, within 10 days aftcr the entry
of such order. Ordered accordingly.

RUTLEDGE v. WALDO et al
(Circuit Court, 8. D. New York. May 12, 1899.)

MaTTERS OF DEFENSE TO REVIVOR—BURDEN OF PROOF.

In defense to a bill of revivor to carry into effect a decree in a suit
which has abated by the death of the original complainant, the defend-
ants may show that the decree was rendered without jurisdiction over
their persons, but the burden rests on them, in such case, to prove that
the attorneys who appeared for and assumed to represent them in the
case acted without authority.

In Equity.

R. H. Worthington, for complainant.
Preble Tucker, for defendants.

WALLACE, Circuit Judge. This is a bill of revivor to carry into
effect a decree against the defendants in a suit which has abated by
the death of the original complainant. 'While it is no doubt true that
generally the sole questions before the court in such a bill are the
competency of the parties and the correctness of the frame of the bill
to revive, I have no doubt that the defense introduced to the present
bill, that the original decree was obtained without jurisdiction of the
persons of the defendants, is good if established by the proofs, be-
cause, in that eyvent, the original decree would be void, and no subse-
quent proceedings could be founded upon it. T am of opinion that
the defense is not established by the proofs. The burden of proof
is upon these defendants to establish that the appearance in their
behalf by the attorneys who assumed to represent them in the original
action was unauthorized. Hill v. Mendenhall, 21 Wall. 454; Osborn
v. President, etc., 9 Wheat. 738. These attorneys were the law firm
of Fucker, Hardy & Wainwright. The defendant Mrs. Tucker was
the wife of one of them, and the defendant Miss Waldo was the sister
of Mrs. Tucker. These attorneys had represented the defendants in
-other litigations of the same character, pending about the same time,
whern they appeared for them in the original action. It cannot for



