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give to prevent or punish any obstruction of the justice of the United
States,! or any interference with the due execution of the ol'ders, PI'O-
cesses,and writs of the courts of the United States.
In 'the opinion of the court, the commitment of the petitioner in

this case was made by the state court in violation of the petitioner's
rights undel' the constitution and laws of the United States; that
the state court, in making said commitment, was not in fact punish-
ing, nor attempting to punish, the petitioner fol' any contempt of its
l'ightful authority, but was acting without lawful power Ol' jurisdic-
tion to imprison the petitioner. Upon these gl'ounds the court
holds that the response of the jailer· of Campbell county is insuf-
ficient, and that the petitioner is wrongfully restrained of his liberty.
It results, therefore, that the petitioner must be discharged from
custody, and it is so ordered.

In re STEIN.
(District Court, D. Indiana. May 25, 1899.)

No. 196.

BANKRUPTCy-FINAl, DIVIDEND-RIGHTS OF HUBSEQUENTLY PROVING CREDITORS.
Where the trustee in blwkruptcy has collected and reduced to cash all
assets of the estate, and has the same ready for distribution, the estatewill be closed, and a final. dividend, including the entire fund, will be· de-

clared and paid to creditors whose claims have been proved and allowed,
notwithstanding the fact that the period ·of one year from the date of ad-
judication, within which time creditors lllay prove their claims, has not
.yet E!xpired, and creditors proving thereafter will only be entitled to SUb-
sequently discovered assets and unclaimed dividends.

In Bankruptcy. On review of decision of referee.
George A. Kurtz and A. D. Harris, for trustee in bankruptcy.

BAKER, District Judge. In this case the referee certified that
on May 17, 1899, at 10 o'clock a. m., William B. Wright, trustee
of said estate, filed his report of the sale of all property belonging
to said estate, showing that he has converted the whole of said
estate into money, and now has the funds of said estate on deposit,
a.s provided by law. The trustee now appears with his attorneys,
George A. Kurtz and A. D. Harris, and petitions the referee that a
final dividend be declared, and that the entire assets of said estate
be n<fW distributed among the creditors whose claims have been
proved and allowed. It was held by the referee that a portion of
said funds sufficient to meet the dividend on claims which are
unproven, but which may be filed within one year, should be re-
tained by the trustee until the expiration of one year from the date
of the adjudication. Pursuant to Form No. 56, prescribed by the
supreme court of the United 'States (18 Sup. Ct. xlv.), the referee
certifies his decision on said· question to the judge of this court
for his opinion thereon.
The petition in bankruptcy was filed on 27, 1899. The

prOVisions of Bankruptcy Act, § 57, subd. n, which are cited by



IN RE STEIN. 125

the referee as the basis of his ruling, must be construed with other
provisions of the law. Partial dividends are authorized and re-
quired within 30 days after the adjudication, if the money of the
estate in excess of the amount of claims which have priority, and
such claims as have not been, but probably will be, allowed, equals
5 per centum of the claims that are entitled to dividends. The only
way in which this can be determined by the referee is by an ex-
amination of the schedules of liabilities filed by the bankrupt.
Other dividends are required to be declared upon like terms, and
as often as the amount of assets equals 10 per centum or more of
those claims, and also upon the closing of the estate. Section
65, subds. a, b. It is expressly provided that the rights of creditors
who receive partial or final dividends, or in whose favor final divi-
dends shall be declared, shall be unaffected by the proof and allow-
ance of other claims subsequent to the payment or declaration of
such dividend; and those subsequently proved and allowed claims
are entitled to dividends of an equal amount from the remaining
assets, if they are sufficient to pay them, and not otherwise. Sec-
tion 65, subd. c. It was evidently contemplated by congress that
claims might be proved after dividends had been declared and paid,
and that creditors who had been negligent in proving their claims
should thereupon take their chances of obtaining an equal distribu-
tion with those creditors who had been more diligent. It was
the intention of the lawmakers that the creditors who proved their
claims promptly should not be delayed nor prejudiced by the negli-
gence of other creditors.
Section 47, subd. a, requires trustees "to close up estates as expe-

ditiously as is compatible with the best interests of the parties in
interest," under the direction of the court; and the court is required,
by section 2, to "close estates whenever it appears that they have
been fully administered by approving the accounts and discharging
the trustees"; and it is also authorized, by the same section, to "re-
open them whenever it appears that they were closed before being
fully administered," subject, of course, to tho,se other provisions of
the law which have been cited. It is also provided by section 55,
subd. f, that "whenever the affairs of the estate are ready to be closed
a final meeting of the creditors shall be ordered." It is plain from
these provisions of the law that it is the duty of the courts to close
estates as soon as practicable. All known creditors have 10 days'
notice of the first and of all other meetings of the creditors. An
estate cannot be closed without a final meeting of the creditors.
Section 55, subd. f. The notices of these meetings are to be given
by the referee, and a notice of the declaration and payment of
dividends, and of the filing of final accounts by the trustee, are also
required to be given by him to all creditors. Section 58, subds. a-c.
If, after all these notices, any creditor fails to prove his claim within
a year after the adjudication, the law provides that he shall not be
permitted to prove it at all. Section 57, subd. n. This provision
is not an enlargement of his rights, but in restriction of them. It
cannot be reconciled with othev provisions of the law, except upon
that view of it. He may prove his claim at any time within a year,
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andit1maybe :allowed;i but of itniust be
subject to the other provisions, ()f; the law.' The, proof and allowance
ofif tle:fore the end of the year:wilbmot entitle him to participate in
tlividends 'if.' the: 'assets have:: been previotl.'\ly' distributed by order
of ,the other assets are subsequently discovered, or
there are ,unclaimed dividends, under section 66,subds. a, b. The
final rsettlement or closing of an estate in bankruptcy cannot be de-
layed when it is relldy for the f1.nal settlement or closing thereof,
and otMr creditors'Mtmot be: kept out of the money which is due
them upon their claim$ in order 'to furnish the negligent creditor a
further opportunity for the proof a:IJ.d allowance of his claim after
all the assets of the 'estate have been converted into money and are
ready for distribution. Under theballkruptcy law of :March 2, 1867,
second and third meetings of the creditors might be held, respective-
ly, three and six months after the adjudication,or earlier, if prac-
ticable, and a final distcibution might be ordered and made at a third
meeting althe creditors, whenever held, excluding from participation
therein all creditors who had nol then proved their claims. Rev.
St' U. 'S. §§ 5092-5094. A dividend which was ordered and paid at
an earlier meeting of the creditors conldnot be disturbed by the
subsequent proof of claims. Id. § 5098. Section 57, subd. n, of
the present act, does not make any substimtial 'change in'these pro-
visions, except to restiict the proof of claims for any purpose to the
period named therein!;
The ruling 'of the referee upon the question certified by him is

therefore overruled, and he is directed to proceed with the settlement
of the estate'in conformity with this opinion.

BIJTTFIELD V. BIDWELL.

(Oircuit Court, S. D. New York. April 28, 1899.)

CUSTOMS LAWS-E;X:CI,USIO:r;r OF INFEluOR TEAS-CONSTITUTIONAL
The present tlirifl' law vests in the adminjstratlveofficers of the gov-

ernment the power to fix the standard of quality of tellS be
Imported, which does not necessarily depend on; their', purity and whole-
somenes's, llJld to deWrmine finally the question whether an importation
meets therequlremlmts of the standard So fixed; and such provisions are
a constitutional exercise of legislative power. '

This is a suit by J. Buttfteld against, George R. Bidwell,
collector of the port of N.ew York; to restrain his action in respect to
the importatiQ:Q: of certain teas. Heard on motion for preliminary
injunction.' ,
JameS L. Bishop; for the motion.
,Edward B. Whitney, Special Asst.U. So Atty., and Arthur M. King,
Asst. U. S. Atty., opposed. '

LACO:MBE, Circuit Judge. Having reached a conclusion in this
cause, it seems best to announce it promptly, instead of withholding
it in order to prepare an elaborate opinion, because from an order


