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STAUNTON et al. v. GOSHORN.

(Circuit Court of Appeals, Fourth Circuit. May 2, 1899.)

No. 295.

1. MALICIOUS PROSECUTION-PROBABLE CAUSE.
In an action for malicious prosecution, defendants are not liable, no

matter how vindictive they may have acted, nor what their motives may
have been, if they acted with probable cause.

2. SAME-:QUESTIONFOR COURT.
Whether or not there was probable cause for the institution of a crim-

inal proceeding, where the facts are undisputed, is a question of law for
the court; otherwise, one of fact for the jury.

3. SAME-EvIDENCE.
The evidence showed that certain public officials in charge of the pub-

lic records of the court and the sheriff of the county were informed, by a
deputy clerk, that It former clerk was about to steal certain public rec-
ords and destroy theni, with an intent to prejudice such officials by show-
ing payments made without vouchers, and that on a certain day
be would carry bis purpose into effect. On such day the former clerk
was discovered by the officials removing such records from the clerk's
office, and thereupon they procured his arrest. Held that, in an action
by such clerk for malicious prosecution, the jury should have been in-
structed that there existed, so far as the public officials were concerned,
probable cause for the institution of. the criminal proceedings.

4. S;\ME.
. A former clerk was arrested on a charge of stealing public records
with intent to destroy them, but defended on the ground that his pur-
pose was simply to examine the same in order to ascertain their validity.
Certain public officials had been informed by a deputy clerk of the intent
of such former clerk to steal the papers, and, on finding him in possession
of the papers, caused his arrest. Held, in an action against such officials
and the deput3' clerk for malicious prosecution, it was error to instruct
the jury that if the purpose of such former clerk in taking the papers
was to examine them, and not to destroy them. and the person giving the
information to the public officlals had knowledge of such intent, that the
arrest and prosecution of such clerk for taking the papers was without
probable· cause, in that it made no distinction between the publlc officials
and the deputy clerk, all such public officials had no knowledge of the facts
other than as communicated to them by said deputy clerk.

5. SAME-RES JUDIcA'rA.
Where an indietment for stealing certain road orders from the office

of the clerk of court was sustained on demurrer, and the accused tried
thereunder and acquitted, in a subsequent action for malicious prosecu-
tion accused cannot claim that the prosecUtion was instituted without
probable because the road orders were not SUbjects of larceny. as
the judgment of the criminal court was binding and valid on the questions
necessarily involved in the of the indictment, to wit, that a
criminal offense ,vas charged.

6. SAME-ADVICE OF ATTORNEYS.
The advice of reputable counsel, bona fide sought and given on full and

fail' statement of all the faets, and as a consequence of which a prosecu-
tion was instituted. is a sufficient defense in a suit for malicious prosecution.

7. SAME.
On a trial for malicious prosecution, the defense that defendants acted

under the advice of attorneys may be sustained, though the advice was
taken after the arrest, but before the issuance of the warrant.

8. SAME-EVIDENCE.
On a trial of several defendants for malicious prosecution in procur-

ing the trial of plaintiff for stealing public rfcords, plaintiff could
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prove statements made by him to third parties before the taking of the pa-
pers, as to what were his objects and purpose in procuring such papers,
such evidence being hearsay.

In Error to the Circuit Court of the United States fool' the Dis-
trict of West Virginia.
This is a writ of error to the judgment of the circuit court of the United

States for the district of West Virginia, rendered on the 11th of August, 1898,
in an action for malicious prosecution pending in said court, wherein the de-
fendant in error here was plaintiff, and the plaintiffs in error were defend-
ants. The case grew out a criminal prosecution in the criminal court of
Kanawha county, W. ·Va., against the defendant in error Inaugurated under
the following circumstances:
.1. "'. (}oshorn. defendant in error, had been for two terms, of six years

eadl, expiring on the 1.st of .January, 1.897, clerk of the county court of Kana-
'Yha county, in the state of 'Vest Virginia. On the said 1st day of January,
18D7, E. 'V. Staunton succeeded him as clerk for the term of six years.
haYIng been eleeted at the precerling election. The plaintiff in error Peter
Silman was sheriff of the said county from the 1st day of January, 1893, to
the 1st of JanuarJ', lSD7. The plaintiff in error John A. Jarret, on the 1st of
.Tm:llan', 1897, beeame the chief deputy clerk of the said E. VV. Staunton: and
plaintiff in error Hobert A. Coleman, who had been, for several years prior
and up to the expiration of his last term of office, deputy clerk for defendant
in error, Goshorn, continued to act as such deputy clerk for Staunton. Gosh-
orn's successor. '1'he defendant in error. J. W. Goshorn, and the plaintiffs
in error Staunton, Silman, and ;Tarret, wei'e unfriendly to each other, growing
out of a political feud theretofore existing in the said county. During the
week the 23d of :'\ovember. 1897, the day on which defendant in
error was arrested. plaintiff in error Hohert A. C<Jleman informed his prln-
C'ipal, Staunton, and said Jarret and Silman, that the defendant In error,
Goshorn, had ,had several conversations with him in reference to getting from
the elerk's office certain road orders. allowed by the county court of said
county to Silman in the settlement of his accounts as sheriff, in w'hich he said
that, if he could get hold of these papers, he would then have the news·
papf'rs mal,e an investigation, and publish the fact that there were no vouch-
ers for the allowanee in question, which would create a great stir. and get the
eounty Silman, and Staunton into trouhle; and that he had proposed
to him (Coleman) to take the road orders out (If the clerk's office. and that he
(Goshorn) would destroy them. Upon receh ,tlg- this information. Staunton,
Silman. and Jarret determined to lay a trap to catch Goshorn, if he took the
papers, and told Coleman that he could make a proposition of some &ind to
him. so that, if he to get the road orders, he would have an opportunity
to do so.
On Saturday mOl'lling- h-efore the arrest of the defendant in error, Goleman

had another eonversation with him. in which Goshorn, as testified to by Cole-
man. ag-Hin renewed the proposition to take the papers from the office, and
Coleman told him that he would g-o to the eKtent of placing- the road orders
,vhpre he (Goshorn) eould g-et them; whereupon Goshorn requested Coleman
to pinel' them in the fOl1lih hox of a certain row of tin hoxes in the record
room of the eIerk's offie,.. and have them there on the following- Tuesday at
noon. and that he would take the papers when Ghief Deputy Clerk .Tan·et left
the clerl,'s office for rlinner. to whieh C<Jleman agreed. On the same evening
Coleman informed Staunton and Silman of what had occurred. and of Gosh-
orn's purpose to take the papers out of the cleI'k's office on the following

and Staunton and Silman told Coleman that they would make an
tlrl'llng-emcnt so that floshorn woulO not be ahle to get away with the papers.
nle orders in qllPstion were placed in the tin box by Coleman, in the presence
of .Tarret, about half past 11 o'clock on Tuesday morning, the 2:3d of Novem-
ber, 189"i. About noon. almost immediately after .Jarret had left the clerk's
ofIice for dinner, according to the evidence of the plaintiffs in error. Gosh-
orn. who had hpen talking with the deputy sheriff, Harlis, near the side
€ntranceto the court house, went into the record room, got the papers, and
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left the bllildiug,Ceteman was not il1 when he got the papeJ<s, an(l
did not give them to him. Shortiy after leaving tlle building,. Qoshorn met
plaintiff in error Silman, and returned to the clerk's office with him, in refer-
enCe to .the Pvrchas.e,of a lot of beforehis came back
to the office, went into the record room, and found that th!\'.pa'pers 'were gone
from the box in which they had been placed. Goshorn, after examining the
recordlil with Silman for a short while, and before the ,examination was com-
pleted, aSked Silman to excuse him, as he ,desired to go into the -water-closet;
that he left the record r09m, went into the middle office, and, as he started
to tb.e water-clo!>et,;Deputy Clerk ,Jarret accosted him, and said that he
had missed SOJ;llf! papersfrom' the Whereupon Goshorn took the
papers trom his pocket, and, explaln¢d they were some papers which
Deputy Clerk dolemanhad given him; and thereupon' Silman and Jarret in-
structed the sheriff and his deputies" who were present,' to arrest him, and he
was, tnto custody by them.
The testimony of the plaintiffs in error further shows that the purpose of

StauntOI\ ,and,Jarret to protect these road orders and other papers in the
derk',s prose bY catching the person wh'o 'had an intent to take them unlaw-
fully and for lllegal purposes, and that the purpose of Silman was to protect
the youcJ;lerf:l on the drafts had been issued to him; that they acted in
good faith In !ill that they did, believed Coleman's statements, and that the
time, li.nder which 'defend,ant in e'rror, Goshorn, took the
papers corresponded with the information. given, to· them by Coleman on the
previous Saturday.. Plaintlj'f's in error Staunton, Silmlin, and Jarret so testi-
fied as to. and motives in what 'they did, and as tQ the informa-
tion impar:tedto them by CO,leman of Goshorn's purpose to Secure the papers,
hls intention to destroy them, and his plan of securing them. They further
testified that they believed Coleman's, stateinents, and. acted in good faith in
ali fhat they did. Coleman cot'roborated !;he statelllents of the plaintiffs in
error, and further testified as to his intervjews with Goshorn, as above men-

That tlle defendant in error never had any conversation or arrange-
ment to papers or road orders With any of the plaintiffs in error except
Colemilll, and did not know of the fact that Ooleman had communicated to his
co-piaintiffs lnerror his (Goshorn's) purpose and plan to take the papers, nor
did be know of the arrangement thlj.thad, been made to entrap him, and in
the entire dealing nothing occurred betWeen Goshorn and aily of the plaintiffs
In error except Coleman. , That Coleman did not know of the purpose to have
defendant in error arrested if he took the papers, and did not know what steps
would be tll-ken .to prevent Goshorn from getting away with or destroying the
papers If taken.
Thedefendant,ln error,Goshorn, testified, in substance, that during the said

week preceding the 23d of November, 189'7, he met plalntiff in error Coleman
on the street, and in convet'sation stated that the county court had only
allowed him for making out the land books, when it had allowed Staun-
ton $1,800 for doing the same work,aud inquired of Coleman why he had
not, told him of it, to which Coleman replied that he had not thought of it.
Goshorn then said that he would sue the. county court and expose some or
its rascality. That Coleman then stated that the C01.1nty, court had allowed
certain road orders to Peter E;ilman illegally, having paid some of them out
of the bridge fund, and some of them issued to persons claiming to be
road surveyors when, in fact, they were not, and he (Goshorn) ought to get
them and e,xamine them. That subsequently, during the same week, Coleman
again spoke to, him, telling him of the ,action of the court, and urged him
to get the road orders and examine them; whereupon he (Goshorn) told
him that, if he would get them and give them to him, he would examine
them. That on Saturday of, the same week Coleman again mentioned to him
the action of the county court. in respect to these road orders, and urged him
to examine tllem, and told him that he would get them for him in order that
he might make, the examination. That he replied that he was going out of
town, but woU,ld be back on the following Tuesday, and that if he would then
get them he would .examine them, and, upon finding that they .had been improp-
erly allowed, he would give the facts to the press, and have them published
for the .Information of the' public. That in the last conversation, desiring to
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have some con"eyances made, he requested Coleman to cClpy some deeds for
him in the clerk's office, which he agreed to do. That ou Tuesday morning
he met Ooleman on the street, went with him to the clerk's office, Ooleman
explaining that he had not made the copies of the deeds, but would do so
that morning. On the way to the court house Ooleman told him that he
could get the road orders and give them to him to be examined, but that he
(Goshotn) stated that he could not make the examination in the court house,
and would have to take them outside, for the reason that persons in the
court house would watch him and prevent him from making an examination
there. That after he went to the clerk's office, and had examined the records
about another matter, and while his brother, Ernest Goshorn, was presen-t in
the record room, Coleman came to him. and told him that he had placed the
road orders in a file box in the record room, where he could get them, but he
refused to take them from the box, and told Coleman that he must get them
himself and give them to him, which he did in the presence of said Ernest
Goshorn, his brother. That he then put the papers in his pocket, went out of
the office, started across to the newspaper office for the purpose of
the examination of the papers, where he met the plaintiff in error Silman, and
returned With him to the clerk's. office in reference to the purchase of a piece
of property above mentioned, when he was accused of taking the papers, and
placed in the custody of sheriff, as before stated.
After the defendant in error, Goshorn, had been tal,en into the custody of the

sheriff, he was taken by him before H. l\1. Boud, a justice of the peace. in a
different part of the city, and there detained for nearly three hours before any
warrant was issued against or served upon him.
The plaintiffs in eHcr, other than said Coleman, immediately after Goshorn

had thus been tllken in custody, consulted with S. O. Burdette, then assistant
United Stittes district attnrney, who had been formerly prosecuting attorney
of Kanawha county, a of more than 1:') years' experience, of high stand-
ingas a criminal lawyer, and the father of F. O. Burdette, then proS€cuting-
attorney of said Kanawha county, and who frequent:y assisted his SOil ill
prosecutions in the state courts. That tlH'y explained to him all the facts
relative to the matter, and all the circumstanees leading- up to Goshorn's
arrest, including the plan arranged to catch him, and the information re-
eeived by them fromOoleman, before and after the plan was actually ar-
ranged, and asked said Burdette for advice in the matter. That thereupon Ill'
advised them that GOShOlll shOUld. be prosecuted, and himself drafted and
wrote the complaint, which was s,vorn to by plaintiff in error John A. Jarret,
hefore said H. M. Bond, justice of the peace, before whom Goshorn had been
taken, who issued the warrant for his arrest, charging him with
the. theft of the aforesaid orders and warrants on file in the said clerk's offic'C.
;dleged to be of the Yalue of $2,300, and the property of said Staunton. clerk
as aforesaid, and the said SUman, late sheriff as aforesaid, anll certaitl other'
persons whose names were \1nknown. Said Goshorn was thereupon arrested
under the warrants so sworll out against him, amI, after an examination of
his case before the justice, was bailed for his appearance before the grand
jury of the criminal court of Kanawha county to answer of and concerning
the charges made against him. That on the 7th of January, 1898, Goshorn
was indicted by the grand jtiry of the criminal court of Kanawha county for
the offenSC'S a,lleged agairlst him, the prosecuting attorney, F. O. Burdette,
conducting the examination before the grand jury which found the indict-
ment. And was subsequently, a demurrer to the indictment and each count
thereof being overruled, tried in said court under said indictment. which trial
resulted in an acquittal, on the 15th of February, 1898; whereupon this suit,
.on the 21st day of the same month, was instituted in the circuit court of the
United States for the district of ,Vest Virginia, the defendant in error here,
Goshorn, then being a resident of the state of :!'lew York.

Geo. E. Price and Malcolm Jackson (Flournoy, Price & Smith and
Brown, .Jackson & Knight, on the brief), f.or plaintiffs in error.
J. W. Kennedy (J. W. St. Olair, on the brief), for defendant in er-

ror.'
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BeforeGOFF, Circuit Judge, and MORRIS and WADDILL, Dis-
trict Judgesl

,WADDILL"District Judge ,(after stating the facts as above).
,The assignments of error are 34 in number, but, in the view this
court takes of the case, it will not be necessary to pass upon all of
them. The exceptions were taken mainly to the court's action in
granting and refusing certain instructions, and amending others
asked for by ;plaintiffs in error. The instructions, 24 in number,
eovered many difficult questions and various phases of the case.
"Five were given at the instance of defendant in error, 8 at the in-
stance of the plaintiffs in error, the court amending, however, 2
of theirs, and altogether 10 others offered by them, and
gave 11 instructions of its own.
It will be necessary to keep well in view just what the law is

governing cases of this charaCter. In order for the defendant in
error to have maintained his suit, it wls necessary for him to
prove: (1) The existence of the prosecution, and the fact that
plaintiffs in error were the prosecutors or instigators of the same;
(2) that it finally terminated in his acquittal; (3) that it was insti-
tuted without reasonable or probable cause; and (4) that the plain-
tiffs in error were actuated by legal malice,-that is, improper 01"
sinister motives; and that these four elements concurred.
It was not enough to establish that the prosecution complained

of was instigated by the plaintiffs in error, and the proceedings in-
stituted by them with malice and ill will towards defendant in
error. It was necessary that the defendant in error should have
gone a step. further, and shown that there was no probable cause
for the inauguration of the prosecution. If.plaintiffs in error acted
with probable cause, they were not liable in an action for malicious
prosecution, it matters not how vindictively they may have acted
or what their motives may have been. 'Wheeler v. Nesbitt, 24
How. 544, 550; Stewart v. Sonneborn, 98 U. S. 187, 192, 194, 195;
Crescent City Live-Stock Co. v. Butchers' Union S. H. Co., 120 U. S.
141, 148, 149, 7 Sup. Ct. 472; Sanders v. Palmer, 14 U. S. App. 297,
307,5 C. C. A. 77, and 55 Fed. 217; Munns v. De Nemours, 3 Wash.
C. C. 31, Fed. Cas. No. 9,926; Scott v. Shelor, 28 Grat. 891, 899;
Mitchell v. Wall, 111 .Mass. 492; Howard v. Thompson, 1 Am.
Lead. Cas. 200, 213; 1 Hil. Torts, c. 16,- § 18.
H must also be borne in mind that from the evidence in this

case plaintiffs in error Staunton, Silman, and Jarret did not oc-
cupy the same position as the plaintiff in error Coleman. They
daim to have acted solely upon what Coleman told them, and de-
fendant in error eonceded that he talked with Coleman alone in
reference to the papers alleged to have been stolen. There was no
evidence that he had any conversation with any of the plaintiffs
in error except Coleman, and Coleman fully corroborated his co-
plaintiffs in error, and testified that he communicated to them the
fact that defendant in error desired to examine and take the pt,-
pel's in question for the purpose of destroying 'and making away
with them, and said plaintiffs in error Staunton, Jarret, and Silman,
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one and all, testified that in all did they acted in good faith and
upon the information received from Coleman; Staunton and Jar-
ret swearing that their purpose was to preserve and protect the
public records in their custody, and Silman that his was to prevent
the destruction of his vouchers.
The purpose and intent with which plaintiffs in error acted was

most material, as bearing upon the question of probable cause;
for, while malice may be inferred from the absence of probable
cause, still the lack of probable cause would not be presumed be-
cause of the existence of malice. Whether or not there is probable
cause for the institution of a criminal proceeding is sometimes a
question of law and sometimes a question of fact. 'Where the facts
are undisputed it is a question of law, and should be determined
by the c.ourt; otherwise, it is one of fact and for the jury. Crescent
City Live-Stock Co. v. Butchers' Union S. H. Co., 120 U. S. 141, 149,
7 Sup. Ct. 472; Stewart v. Sonneborn, 98 U. S. 187, 194; Sanders
v. Palmer, 14 C. S. App. 308, 309, 5 C. C. A. 77, and 55 Fed. 217;
Knight v. Railway Co., 9 C. C. A. 376, and 61 Fed. 87, 91.
It seems to us, upon the facts and evidence as certified in the

record, there was no dispute as to why, and the circumstances un-
der which, the plaintiffs in error Staunton, Silman, and Jarret
acted. They and their co-plaintiff in error Coleman fully c.orrobo-
rated each other in every particular. Indeed, the only conflict was
as to what occurred between defendant in eITor, Goshorn, and Cole-
man, of which Staunton, Silman, and Jarret had no knowledge, other
than as communicated to them by Coleman, and what occurred at
the time the papers were taken out of the box in the clerk's office.
Goshorn's claim was that Coleman took the papers and gave them
to him in the presence of his (Goshorn's) brother, whereas the evi-
dence of the plaintiffs in error was that Goshorn took the papers
out of the box himself, and that Coleman was not in the record
room at all. Upon this state of facts, there being really no con-
fliet in the evidence as to Staunton's, Silman's, and Jarret's connec-
tion with the institution of the criminal prosecution, and of the cir-
cumstances under which they acted, the jury should have been in-
structed that there existed, so far as they were concerned, proba-
ble eause for the institution of the criminal proceedings, and that
the defendant in error, Goshorn, could not recover against them.
Staunton and Jarret were each public officials, in charge of the

public records of the eourt, one as clerk and the other as deputy
clerk of the eounty court of Kanawha county, and Silman was,
as late sheriff, interested personally in preserving the public rec-
ords, whieh contained his vouchers used in settlement with the
eounty officially. 'l'hey all testified that they were reliably in-
formed of the purpose of defendant in error to steal the public
records; that they believed the information they received, and
watehed to see if the records would be taken, as they had been ad-
vised they would be, and, seeing the supposed theft, they immedi-
ately caused defendant in error to be held until theY could consult
couilsel as to the propriety of swearing out the and that,
npon sueh advice, they caused the warrant to issue. 'What less,
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as honoraple officers, could they have done? And as to all this it
is to be borne in mind that there was, so far as they were con-
<;:¢rned" a;pparently no conflict i;n the evidence, except as to the
single question whether Goshorn himself took the papers from the
box bef,ore sJarting away with them or whether Coleman handed
them to him. vVhatever may l;lflve been hisJ)urpose, and motive
in procuring the papers, or he had, been deceived or mis-
led by Coleman, were matters of which they; according to the un-
disputed evidence in the record, were in total ignorance, except as
advised by Goleman, whom they believed.
The flnswerof the defendant in error to all this was that the

case was one in which, the charge of conspiracy was made; that
Coleman, Staunton, Silman, and Jarret were all conspirators, and
therefore hy the acts of each other, and they each stood, so
far ,as defendant in error was 'in exactly the same posi-
tion. This assumes that a charge ,,9£ conspiracy is all that is neces-
sary, which is not true. It must be followed by proof,. and that
proof ,must besufficient to all' of the alleged conspirators
with the origin,a! unlawful design before the separate act of one can be
imputed to them all, and proof of this ,appears to us to be utterly lack-
ing in this case. , " "
, Among the .instructions given by the lower court were the fol-
lowing, being No.4, offered by the defendant in error, and the
court's No.9: ' ,
"No.4. The C:Qurt instructs the jury if theypelieve from the evidence

that the purpose,llud object of the plaintiff, in getting possession of the said
toad orders in controversy in this suit, Was to examine them, in order that he
might ascertain their validity or integrity; and not to destroy them, and that
the defendant Ooleman was made acqUainted with such intention and purpose
on the part of the plaintiff before he came in possession of said orders, then
the arrest audprosecution of the plaintiff .for the felonious taking of such or-
ders was without probable cause, and the jury should so find."
"No.9. The court iustruets the jury that if they lind from the evidence that

the defendants Silman, staunton" and Jarret, through defendant R. A. Cole-
man, placed the county orderS lI\entioned in this suit where tl:J,e pl;:tintiff could
get them, and that It was arranged by Coleman on behalf of. the defendants
with the plaintiff in this action that they would be placed in a certain box in
the clerk's office; and that they were so placed, and that the plaintiff was in-
formed by C<>leman where the papers were, and that he could get tlJem, and
that the defendants Staunton, Silman,and Janet agreed with Coleman that
they should 1)e .so placed, then, under such circumstances, the taking of such
orders was not larceny; and if the jury further believe from the evidence that
the plaintiff was arrested and prosecuted for such taking, then no probable
cauSe existed for .mch prdSecution."

These two instructions seem to us. erroneous, and clearly calculated
to mislead the jury, to the prejudice of.the plaintiffs in error Staunton,
Silman, and Janet, in any yiew thlttmay be taken of. the case. In
instruction No.4, the jury were told that if the purpose of Goshorn
in taking the road orders in question was to examine them to aseeI'-
tain their validity, and not to destroy them, and that plaintiff in
error Coleman was acquainted with such intention on his part be-
fore Goshorn came in possession of said papers, then that the arrest
and pro-secutiOD of defendant in error was without probable cause,
and they should so find The instruction is fatally defective, in that
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it makes no distincti()n ,between plaintiffs in error Coleman, Staunton,
Silman, and Jarret, and charges o)leman's co-plaintiffs in error with
knowledge of facts communicated to him alone.
'I'he court's instruction No.9 is subject to the san\e objection in

part as No.4. It leaves cut of view entirely the question of whether
or not plaintiffs in error Staunton, Silman, and Jarret acted in good
faith in what they did, and the purpose and intent with which de-
fendant in error, Goshorn, acted in what he did. It practically takes
the case away from the jury on these two questions, and seems clearly
erroneous when read in connection with court's instructions Nos. 8
and 10, which immediately precede and follow it, as follows:
"No. 8.. The court instructs the jury that the county orders given in the evi-

dence in this case having been paid off and satisfied, and having no actual
value, but being simply papers filed in tlie clerk's office of the court. are not
in law subjects of larceny."
"No. 10. The court instructs the jury that if the papers were taken as set

out and described in the eighth instruction, and that there was no such
value in the papers as would induce the plaintiff to steal them, then this fact
is a pOtential fact, tending to show a want of probable cause." ,
By instruction No.8, it will be seen that the court told the jury

that these road orders were not the subject of larceny, and by the
ninth instruction that if they were taken, as therein stated, the taking
of them was not larceny, and that no probable cause existed for the
prosecution. By court's instruction No. 10 the jury were told that if
the papers were such as the court referred to in its instruction No.8,
and there was no such value in them as would induce the defendant
in error to steal them, then that was a potential fact tending to show
a want of probable cause.
Aside from the last-named instruction being argumentative, we

think the whole theory of these three instructions,-Nos. 8, 9, and 10,-
in .so far as they deal with the question of the value of the road orders,
and their not being the subject of larceny, was erroneous, and that
they should not have been given. The action of the criminal court
of Kanawha county, 'V. Va., on this question, of whether or not
these papers were the subject of larceny, is binding upon this court
in a suit for malicious prosecution, based upon the existence of that
ease. That court passed upon the validity of the indictment found
by the grand jury against the defendant in error, overruling the
demurrer thereto and to each count thereof, and expressly refused
to charge the jury that said road orders were not the subject of lar-
ceny. Under that indictment defendant in error was tried. Upon a
conviction thereunder by the jury, that decision, nntil r2versed and
set aside by an appellate court, would have been conclusive against
the defendant therein, as it would have been conclusive in an action
for malicious prosecution growing out of its institution. Such con-
viction, however, was not had, and the deft'ndant in error was acqnit-
ted; but the judgment of the court is nOllp the less binding and valid
upon the questions necessarily involved in the maintenance of the
indictment, to wit, that a criminal offense was charged. Such deci-
sion is entitled to full force and effect evprywhere, and to be recog-
nized in all proceedings growing out of, ari."ing under, or dependent
upon the existence of that case, and to it should be given due effect,
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under the constitution and laws of the United States. The rule has
respect to the court and its judgment, and not to the parties. The
case was one within its jurisdiction, and it is conclusively presumed,
in the absence of fraud,to have acted impartiaIly and honestly, and its
judgment, rendered under such ciroumstances, imports verity. Any
departure from this principle would go far to destroy the integrity
and value of the judicial system. Dupasseur v. Rochereau, 21 'Wall.
135; Embry v. Palmer, 107 U. S. 3, 2 Sup. Ot. 25; Crescent City
Live-Stock Co. v. Butchers' Union S. H.Co., 120 U. S. 146, 147, 15!),
7 Sup. ot. 472.
Several of the assignments of error involve the question of how

far the faet that the plaintiffs in error Staunton, Jarret, and Silman
cOlllmlted counsel before swearing out the warrant against the de-
fendant in error, and acted upon sucp advice, served to relieve them
from liability in this action. The court gave two instructions bearing
upon this question, and rejected two offered by the plaintiffs in error;
and while the exceptions and assignments of error relate to the rejec-

. tion of the two instructions offered and the giving of the two by the
eourt, the said assignments are more partieularly directed at the lim-
itation the court made in the instruction on this question as to the
time When counsel was consulted than to the te'rms in which the in-
structions were conched. The court emphasized the fact that eon-
suIting counsel, after the defendant in error, Goshorn, was placed in
the custody of the sheriff, and before the swearing out of the war-
rants against him, some hours later, would' not avail as a defense,
and should not be considered in determining whether probable cause
existed or not at the commencement of the proceedings; and by an-
other instruction, offered by defendant in error, the court instructed
the jury "that the prosecution of the plaintiff, as alleged in the dec-
laration, began with his arrest in the clerk's office." That the advice
of reputable counsel, bona fide sought, and given upon full and fair
statement of all the facts and circumstances, and as a consequence
of which a prosecution was instituted, will' serve as a defense in a
suit for malicious prosecution, seems to be too well settled to admit
of serious contention. Stewart v. Sonneborn, 98 U. S. 187; Sanders
v. Palmer, 14 U. S. App. 297, 5 O. O. A. 77, and 55 Fed. 217; Forbes
v. Hagman, 75 Va. 168. This is what was done in this case. The
evidence is that the lawyer consulted was of very high standing,
a former prosecuting attorney for the county, the father of the then
prosecuting attorney, who frequently assisted his son in prosecutions,
and who was himself the assistant United States attornev for the
state; that plaintiffs in error Staunton, Silman, and Jarret "explained
to him all the facts relative to the matter, and all the circumstances
leading to Goshorn's arrest, including the plan. arranged to catch
him, and the information received by them from Coleman, both be-
fore and after the plan was arranged," and asked for his advice in the
premises; that he advised them that Goshorn should be arrested, and
drafted the warrant himself. Was this advice given too late, as
held by the lower court? There was no count in the declaration fol'
false imprisonment. The suit was one solely of malicious prosecution,
and we think that the advice taken before the iS8uance of the warrant
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was sufficient. If false imprisonment had also been charged, the rule
would, of course, be different. The test is whether a suit for false
imprisonment could be maintained for the arrest made in the clerk's
office in this case before the issuance of the warrant. Manifestly it
could. Such arrest was extrajudicial, without legal process, and it
is false imprisonment, as distinguished from malicious prosecution.
How. Mal. Pros. 8; v. Martin, 58 Wis. 278, 16 N. W. 603;
Colter v. Lower, 35 Ind. 285; Lewin v. Uzuber, 65 Md. 341, 344, 4 Atl.
285.
Another of the assignments of error relates to the admission of evi-

dence during the trial, as set forth in the bill of exceptions 1'\0. 2; the
question b.eing whether defendant in error, Goshorn, could prove bya
witness the statements made by Goshorn to the witness on Sunday or
Monday preceding the Tuesday on which the papers were taken, with
regard to what was his (Goshorn's) object and purpose in procuring
the papers. This evidence was admitted, and we think improperly,
against the objection of the plaintiffs in error. "Whether such evi-
dence might possibly have been introduced in a criminal prosecution
it is unnecessary to decide, but .manifestly in this case, upon a plea
of not guilty, it had no place. The issue joined was not whether
defendant in error was guilty of the crime alleged against him, but
whether plaintiffs in error had probable cause to believe" at the time,
and under the circumstances that they acted, that he was guilty.
So far as they were concerned, if for no other reason, it should have
been excluded as hearsay evidence. There is no pretense that the
plaintiffs in error, or either of them, heard or knew anything of the
statements claimed to have been made by Goshorn to the witness,
and, at best, it was a self-subservient statement, made by the de-
fendant in error, and which could not be used in his own behalf.
Whar1. Ev. (2d Ed.) § 1101; Tayl. Ev. § 523; Whitney v. Houghten,
127 Mass. 527; Duvall's Ex'r v. Darby, 38 Pa, S1. 56; Scott v. Shelor,
28 Grat. 891. 895.
For these reasons, and without further discussing the assignments

of error, the decision of the lower court is reversed, and the case re-
manded, with instructions to award a new trial therein. Reversed.

JUTTE & FOLEY CO. v. CITY OF ALTOONA.

(Circuit Court of App€als, Third Circuit. :\lay 9, 1899.)

No. 19, March Term.

MUNICIPAL CORPORATIONS - LIMITATION OF LIABILITY ON CONTRACTS - PENN-
SYLVANIA STATOTES.
The Pennsylvania act of :May 23, 1889 (P. L. 277). provides that no

municipaI department of a city of the third class shall create any debt
or make any contract, except in pursuance of previous authority of law
or ordinance; that every contract which involves an appropriation of
money shall designate the item of appropriation on which it is founded.
and the estimated amount of appropriation thereunder shall be charged
against sueh item, and so certified by the controller on the contract,
before it shall take effect; and that, if the controller shall certify any
contract in excess of the appropriation made therefor, the city shall not


