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mitted to the jury, and, it is clear, was rightly decided. The allow-
ance of interest was proper.
The judgment in each of the cases is affirmed.

RUSSELL v. YOUNG et al.
(Circuit Court of Appeals, Sixth Circuit. May 2, 1899.)
No. 630.

f. CoNTRACT FOR LEGAL SERVICES — CONSTRUCTION — AMOUNT OF COMPENSA-
TION.

A contract between attorney and client for the rendition of legal serv-
ices in connection with an estate to which the client was an heir, pro-
viding that the attorney’s compensation should ‘*‘in no event be more”
than that received from other heirs similarly interested, nor more than a
certain per cent. of the amount recovered for the client, does not fix the
amount of compensation, but merely imposes maximum limits thereto,
leaving the amount to be determined on a quantum meruit, within such
limits. '

2. SAME—EVIDENCE OF PRACTICAL CONSTRUCTION BY PARTIES.

Evidence of a practical construction placed on a written contract by
the parties is not admissible to affect its construction by a court in an
action thereon, where its terms are plain and unambiguous.

In Error to the Circuit Court of the United States for the Northern
District of Ohio.

This is an action at law to recover compensation for legal services
rendered by the plaintiff in error under a contract in these words: =

“Whereas, George L. Carlisle is the attorney at law and in fact of Cornelia
T. Young in all matters relating to her interests in the estate of Silas S. Stone
and Margaretta Stone, both deceased; and whereas, it may become necessary
or proper for him, in the discharge of his duties aforesaid, to have the as-
sistance of an Ohio lawyer: XNow, therefore, this shows that L. A. Russell,
of Cleveland, Ohio, has been, and is hereby, retained and employed by George
L. Carlisle, of New York City, to appear for Cornelia T. Young in any parti-
tion or other suit or proceeding which may be commenced or taken with. re-
spect to the settlement of her interest in the estates of Silas 8. Stone and Mar-
garetta Stone, both deceased, either or both, and to do and perform all things
necessary for the speedy and complete settlement of said interest. Said Rus-
sell accepts said employment, and it is mutually agreed as follows: 1st. Said
Carlisle shall be consulted as the principal or employing attorney herein in any
such suit or proceeding hereunder (and as often as may be prior thereto) which
said Russell shall commence or take, and (as near as may be) all papers nec-
essary and of importance for the prosecution of said interest shall be first
submitted to said Carlisle; and all payments on account or otherwise of sail
interest shall be made to said Carlisle as the attorney for said Young. 2nd.
The compensation which said Russell may charge for such services shall in
no event be niore than he will charge and receive from either Silas 8. Stone
or his brother, Frark 1. Stone, for like services, nor more than seven and
one-haltf (71%) per cenf. of the net amount of whatever recovery in cash shall
Le made through his efforts for said Cornelia T. Young during the continu-
ance lhereof, except that if a suit in equity (other than partition) or in law,
for ejectment, shall be brought in the name of said Cornelia T. Young here-
under against the personal representatives, heirs, or next of kin of said Mar-
garetta Stone or Silas 8. Stone, deceased, or any other person or persons, to
recover any inoneys or other property now in the possession of said personal
representatives, heirs, next of kin, or any other person. under a claim of title
thereto or interest therein, but in which said Young is entitled to share, or if
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such suit'be brought against said Young, then and in any such event sald
Russell will charge and shall be entitled to receive’ for: such services no more
than ten (10) per cent. of the net final -recovery therein -to:gaid Cornelia T,
Young. It is also understood and agreed that in event that any real or other
property belonging to said estates, or either of them, be, in.the settlement of
the same, recovered by said Russell for said Cornelia T. Young during the con-
tinuance hereof, and which shall be set apart and accepted by said Young,
cither in common with her said brothers or either of them, or in severalty,
that said Russell, for the purpose of computing and col.lecting his compen-
sation hereunder, shall be entitled to substitute the value-of said Young’s in-
terest in such lands at the time as so much cash; and, if dispute shall arise
as to the true value thereof, the same.shall be finally determined by arbitra-
tion in the usual way. In witness whereof, we have hereunto set our ha.nds
and seals this 12th day of February, 1892." -
“ngned sealed and delivered in the presence of James L. Barger
o " “Q@eorge L. Carlisle.
. “L. A. Russell.”

‘The defendants were Cornelia T. Young and husband, William 8,
Young, and George L. Carlisle.” ;There was a jury, and verdict for
plaintiff in error for a balance due under the contract of $3,348.89
against William Shipman Young and wife, Cornelia T. Young, and a
verdict for George L. Carlisle. From the jndgment thereon the plain-
tiff in error, L. A. Russell, has sued out this writ of error.

L. A. Russell, in pro. per.

Before TAFT and LURTON; Circuit Judges, and RICKS, District
Judge.

LURTON, Gircuit Judge, after making the foregoing statement of
facts, delivered the opinion of the court.

Mr. Russell’s suit is based upon the claim that under the contract
he is entitled to 74 per cent. upon the value of Mrs. Young’s share of
$206,600, and he sues for the balance due him upon this basis, after
credltmg Mrs, Young with $4,506.49 collected and applied upon his
fee. The defense was that the contract only provided that Mr. Rus-
sell’s compensation should not exceed certain limitations therein
mentioned, and did not otherwise settle or determine what his com-
pensation should be. The circuit judge mterpreted the contract ac-
cording . to the contention of the defendants in error, and held that
Mr. Russell could only recover such compensation as his services were
reasonably worth, but not to be more than he had charged and received
from Silas M. Stone or Frank W. Stone for like services, nor more
than 74 per cent. of the aggregate value of money and land recovered
as the share of his client, Mrs. Cornelia T. Young. This is the plain
meaning of the contract under which Mr. Russell’s services were ren-
dered. It is true that the agreement does not say, in words, that
Mcr. Russell is to be paid according to the value of his services, or such
compensation as is usual and reasonable between client and attorney
under all the circumstances of the cage. But in the absence of an
express agreement the law supplies this term. Here the parties have
chosen, however, to provide that such compensation shall “in no event
be more than he will charge and receive from either Silas M. Stone
or his brother, Frank W. Stone, for like services, nor more than seven
and one-half per cent. of the net amount of whatever recovery in
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cash shall be made through his efforts for said Cornelia T. Young
during the continnance thereof.” But it is asked why the parties did
not plainly say that Russell’s compensation should be a quantum
meruit, if that was the intention? To say this was unnecessary.
The law implied an agreement that one should pay and the other re-
ceive reasonable compensation, according to the value of the services
rendered. But the law did not imply that a quantum meruit should
not be more than the compensation charged another client having the
same interest, nor that it should not be more than 74 per cent. upon
the valué of the share recovered. This limitation upon the compensa-
tion to be received was therefore placed upon the contract implied by
law. But if the parties intended that 74 per cent. should be received,
unless in the event a less sum was received from Mrs. Young’s broth-
ers, why were the words “not more than” and “no more than” inserted
in the agreement? To say that they were inserted through “awk-
wardness of expression,” as suggested by counsel, or ignorance of their
legal effect, is no answer. Mr. Carlisle was the New York counsel for
Mrs. Young, as well as her attorney in fact. Mr. Russell was retained
to assist him. To assume that these able and experienced lawyers
either awkwardly, carelessly, or ignorantly provided that Mr, Russell’s
compensation should “in no event be more than he will charge or
receive from” the two brothers of Mrs. Young, also represented by
him, and having identical interests, “nor more than seven and one-half
per cent.” upon the value of the share recovered for Mrs. Young, and
yet mean, as is now contended, that Mr. Russell was to receive 74 per
cent. upon the aggregate recovery, unless he received a less sum from
his other clients, in which event he was to receive the same from Mrs.
Young, is to abuse language, and do violence to the presumption that
these gentlemen knew the meaning of the plain terms they employed
in this agreement. Nor is this obvious construction affected by the
subsequent clauses of the agreement. The clause providing for the
contingency of an action of ejectment or a suit in equity (other than
in partition), that Mr. Russell should charge or receive “no more than
ten per cent. of the net final recovery therein,” did not become ef-
fective. No such suit as there contemplated was ever brought or
defended. DBut even in that clause we find the same idea of limiting
a quantum meruit recovery so. that the fee for services in such suit
should not be ten per cent., but “no more than ten per cent.”  The
last clause simply provides that, “in computing and collecting his
compensation,” land set apart to Mrs. Young shall be estimated as
cash; being valued for that purpose by appraisers, if necessary.
Plaintiff offered to prove that he had deducted 7} per cent. of every
cash collection made by him, and remitted the remainder to Mr.
Carlisle, with a statement showing that he had retained 74 per cent.
as compensation for the collection of the particular remittance, and
that no exception had ever been taken by Mr. Carlisle to this construc-
tion of the contract. This evidence was offered for the purpose of
showing that the parties had construed the contract according to the
present contention of plaintiff in error. The evidence was rejected
upon the ground that the contract was not doubtful, and needed no
such side light in its interpretatien. Evidence as to the practical
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construction by the parties of a doubtful or ambiguous instrument is
often of great importance. ‘But such evidence can never control the
effect, unless the legal meaning of the instrument is doubtful. Rail-
road Co. v. Trimble, 10 Wall. 367-377; Land Co. v. Doll, 35 Md. 89;
Fogg v. Insurance Co., 10 Cush. 337. To give effect to a written
agreement according to an erroneous construction placed upon it by
the parties would not be to construe, interpret, and enforce the writ-
ten agreement upon which the action is brought, but to enforce a
new and different contract. No question of a change or variation in
the agreement by mutual assent was in issue. There was therefore
no error in the exclusion of the evidence offered. The case was
properly submitted to the jury under instructions to find upon the evi-
dence the value of the legal services of Mr. Russell, and deduct there-
from the amount he had received, and return a verdict for the balance
due him, if any. There was no error in the admission or exclusion of
evidence in this aspect of the case, and no exception to the charge,
except in so far as it involved the interpretation of the contract al-
ready considered. Judgment affirmed.

STATE OF INDIANA ex rel. TYLER v. GOBIN et al.
(Circuit Court, D. Indiana. May 16, 1899)
No. 9,668,

1. SEERIFFS—FAILURE TO PROTECT PRISONER—LIABILITY ON OFFICIAL BoxnD.
The duty of a sheriff to safely Keep a prisoner charged with an offense,
and committed to his charge, and to produce such prisoner in court at the
time of trial, is one that he owes to the state alone, and for a breach of
which no action lies in behalf of any citizen; but, in addition, it is his
duty to exercise reasonable care for the protection of the life and health
of any person lawfully placed in his custody as an official, and this duty
he owes to such person, and he and his sureties are liable on his official
bond for its breach, where such bond is conditioned generally for the faith-

fu) performance of the duties of his office.

2. BamE. :

It is no defense to an action against a sheriff and the suretiés on his
official bond, for his failure to exercise proper care for the protection of a
prisoner in his. custody, that the acts charged in the complaint also con-
stitute a crime.

3. SAME~—ACTION BY LEGAL REPREBENTATIVES,

Under the Indiana statute (1 Burns’ Rev. St. 1894, § 285), providing that,
when death is caused by the wrongful acts or omission of another, the
personal representative of the deceased may maintain an action therefor
if the deceased might have maintained an action for an injury resulting
from the same act or omission had he lived, the legal representative of a
prisoner who was murdered by a mob may maintain an action on the
bond of the sheriff, in whose custody.the deceased was at the time, for
a failure of the sheriff to perform his official duty in protecéting his pris.
oner,

At Law. Heard on demurrers to complaint.

W. V. Rooker, for plaintiff.
Joseph H. Shea and Smith & Korbly, for defendants.



