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court. The authorities seem clearly to support the view of the court
that the motion to remand should be denied for the present, with
leave to remew it should the court hereafter determine that the
original service of the summons was ‘valid and sufficient.

BRADY et al. v. BERWIND-WHITE COAL-MIN. CO.
(Circuit Court, E. D. Pennsylvania. May 17, 1899.) )

No. 33.

ALTERATION OF CONTRACT—MATERIALITY.

An alteration of a written contract by adding a provision thereto is ma-
terial where, although the rights of the parties would be the same if no
contract had been made on the subject covered by the provision, its in-
corporation in the writing would have rendered inadmissible parol proof
of a different agreement, which, as the contract was written, would be
competent.

On Motion for New Trial.

C. B. Taylor, W. H. Addicks, and Wm. B. Linn, for plaintiff,
H. C. Terry and O. E. Shannon, for defendant.

DALLAS, Circuit Judge. The most serious question arlsmg upon
the plalntlff s motion for a new trial relates to facts and circum-
stances which may be summarized as follows: A part-of his claim
was founded upon a writing which he alleged constituted a contract
for the purchase and sale of 350 cars of coal. This paper was directly
declared upon, and was set out in the statement of claim as follows:

“C. H. Lawrence, Broker.
“Fairmount, W. Va., May 15, 1894.

“C. H. Lawrence: You will please ship to Harsimus, Jersey City, N. J., for
account Berwind-White Coal-Mining Company, of Phl]adelphla three hundled
and ﬁfty cars of run of mine coal; same to be paid for at $1.45 f. o. b. cars
at mine per ton of 2,000 lbs.; shlpments to average twenty cars per day, and
to commence not later than May 16th, 1894,

“[Signed] ‘ A, O. Tinstman.”

‘When the original of this paper was offered in evidence, it appeared
that the letters and words “f. 0. b. cars at mine” had been interlined.
The defendants therefore objected to its admission. The plaintiffs
then claimed that the evidence theretofore presented and thereafter
to be introduced would meet and overcome this objection. There be-
ing, however, no direct evidence adduced at any time in support of
this position, the contention finally was that enough had been shown
to at least warrant an inference that the interlineation had been made
before execution, or, if made thereafter, that it had become known to
and was acquiesced in by the defendant. I was not at all satisfied of’
this; but, deeming it inexpedient to immediately exclude the writing,
I admitted it with the expectation that the question as to whether
the jury should be finally permitted to consider it might be more ad-
visedly determined at a later stage of the trial. Upon further re-
flection, I became convinced that the paper should not have been ad-
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mitted, and also that, upon all the evidence, a finding by the jury, if
permitted and made, that the alteration in question had been either
rightfully made, or had been subsequently accepted by the defendant,
could not possibly be sustained. Accordingly the defendant’s motion
to strike out the paper was granted, and the jury was instructed to
regard it as being wholly out of the case. I am still of opinion that
this course was, as the matter was then presented, entirely proper.
But it is now for the first time denied that the alteration in question
is material. I do not think that, in view of the persistent effort
which was made to persuade the court that the added words, though
material, had been rightfully inserted, this tardy suggestion that no
such effort was necessary is entitled to very favorable consideration.
In my opinion, however, the alteration cannot be regarded as an im-
material one. The argument which has been urged by the learned
counsel for the plaintiff is fully answered by the judgment of the
supreme court of Pennsylvania in the case of Craighead v. McLoney,
99 Pa. 8t. 211, where it was said:

*It is evident that any tampering with the instrument which imposes upon
the party a burden or a peril which he would not else have incurred is an
‘injury to him, and therefore material. It is a mistake to infer that whether
the pecuniary liability is increased or the time of payment changed is the test.
In these respects the party may be no worse, yet his rights and remedies on
the instrument may be seriously affected. Whenever this is so, it does not
matter that the alteration was entirely honest. * * * Any alteration
which changes the evidence or mode of proof is material.”

See, also, Hartley v. Corboy, 150 Pa. St. 23, 24 Atl. 295.

Now, in the present case, a main subject of controversy was as to
the place of delivery. The jury were instructed that, in the absence
of contract to the contrary, the coal became the property of the de-
fendant when shipped for transportation, and neither party ques-
tioned the correctness of this statement of the law. DBut the defend-
ant had adduced evidence to show that the actual agreement was that
it was not to be chargeable for the coal until it had actually received
it, and this, of course, the defendant would have been precluded from
doing if the phrase “f. 0. b. cars at mine” had been regularly comprised
in the paper, inasmuch as the express terms of an instrument of writ-
ing may not be varied by oral proof. Therefore, under the cases
cited, the materiality of the interlined words seems to be entirely
plain.

The allegation that the court erred in excluding from the considera-
tion of the jury “the evidence of custom in the sale of coal in West
Virginia during 1894” was not pressed upon the argument. There
was not sufficient evidence of the existence of the custom referred to,
and, if there had been, the circumstances of this case were not such
as to justify its annexation to the contract sued on. The several
reasons which relate to the action of the jurors need not be considered
- in detail. The questions of fact were submitted wholly to them, and
were ably argued by counsel during several hours. It is true that in
telling the jury that the rule of law must be followed with respect to
place of delivery unless the parties had varied that rule by agreement,
I did say that I recalled no evidence of such an agreement, “but my
recollection is not conclusive upon you.” But of this statement the
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defendant alone could have had any cause to complain. “When I
made it I must have had in mind that no specific.contract upon the
subject had been proved, for that there was evidence from which the
jury might rightfully deduce the inference that the parties had agreed
upon a place or places of delivery other than the point or points of ship-
ment is unquestionable.. Upon careful re-examination of the whole
case, I find nothing which, in my opinion, would justify the court in
setting aside this verdict, and therefore the motion for a'new trial is
denied. ~

LAMSON et al v. BEARD C B. CONGDO\' & CO. v. SAME. PHELPS
et al. v. SAME.

(Circuit Court of Appeals, Seventh Circuit. May 19, 1899.)
Nos. 526, 555? and 561,

1. REVIEW—JUDGMENT—SUFFICIENCY OF FINDINGS.

In determining whether a Judgment is supported by a special finding,
the sufficiency of the facts found is the sole question to be detelmmed
and hence the admission of evidence of immaterial facts is not error.

2 BAFNKS AND BANKING — AUTHORITY. OF PRESIDENT — MISAPPROPRIATION OF

UNDS.

If the directors of a bank trusting the president’s integrity or individual
responsibility, authorized him to use drafts drawn on its funds for private
purposes, whether paid for at the time or not, any loss resulting from the
misuse of such authority would fall on the bank, and not on a third per-
son, who had taken the drafts for value and in good faith, which in such
case would be determined by the establlshed rules governing the transfer
of negotiable paper.

8. BiLLs AND NoTks — PAYMENT BY BaNK DRAFT-—-INQUIRY BY DrRAWEE—
NEcEssITY.

A creditor, receiving a bank draft drawn to his order from his debtor
in payment of the debt, is entitled to accept .the draft without ingquiry,
not because of a presumption that the debtor had paid for the draft, but
because it was drawn by the authorized officer of the bank in the usual
course of business, acting without apparent or known interest in the
transaction.

4, SaAME—Bona Fipgr PURCHASER—EQUITIES

The receiver of such draft, though apparently an original party, as
against the drawer is in effect an indorsee, and hence is only affected by
equities of which he had notice before accepting it.

5. BaNks AN BANKING — DRAFTS BY PRES.DENT ¥OR PERsONAL UsSE — Avu-
THORITY TO DRAW—INQUIRY BY DRAWEE.

Where the president of a bank, as such, drew drafts on the bank’s funds
on deposit with its correspondents, payable to the order of certain brokers,
for margins on transactions in futures carried for him personally, such
payees are not bona fide holders of such drafts, but are put on inquiry
as to the president’s authority to draw the same on the bank’s funds for
his personal use, which inquiry they should have made from the directors
of the bank; but they were under no obligation to undertake an examina-
tion of the bank’s books to abeextam whether the president had reimbursed
the bank,

6. SamE.

In the absence of special anthority, conferred by the directors of a bank
by resolution, acquiescence, or implied assent, the president of a bank has
no authority to draw drafts on its funds in payment of personal debts.

7. SAME—RECOVERY OF MONEY—F1NDINGS—CONSTRUCTION.

In an action by a bank to recover money fraudulently paid out by its

president by means of drafts, a finding that the president was not a de-



