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danger of loss; and there can be no doubt that what was done by the
Whitesboro in ‘bringing the raft into that port contributed, in some
degree at least, to its ultimate recovery by the owners. In my opin-
ion, the service thus rendered by the Whitesboro and her crew may
pIOpeﬂ} be regarded as a salvage service. It may be that the owners
of the steamer would not be entitled to recover as for a salvage serv-
ice because of the direction given by them to the master to abandon
the raft at Santa Cruz, but, the raft having been brought into a place
of comparative safety as the result in part of the efforts of the crew,
the right of the latter to recover their proportion of the value of such
zalvage service was not forfeited by this action of the owners of the
steamer, nor was the right of the members of the crew in any way
affected by the agreement made between the master and the fisher-
men. They were not parties to that agreement, and, as it appears
from the evidence, knew nothing of it. Under such circumstances
they were not bound by it. The Sarah Jane, 2 W. Rob. Adm. 110;
The Britain, 1 W. Rob. Adm. 40.

The only question that remains is that which relates to the amount
of the judgment to be awarded in favor of the libelant. The service
rendered by the Whitesboro and her crew in bringing the raft into
Santa Cruz was not of so meritorious a nature as to justify a large
award by way of compensation, and in determining how much should
be awarded on account of that service to the libelant, who sues in
behalf of himself and the master and other members of the crew,
the language of Judge Brown in delivering the opinion of the court
in the case of The William Smith, 59 Fed. 615, may well be adopted
by me as entirely applieable to the claims of the libelant” and those in
whose behalf this action is brought:; “The personal services of most
of the ship’s company in this case were comparatively small, and
without danger. The expense and rigk were chiefly on the part of
the ship and her owners.” The master is not, by reason of his agree-
ment with the fishermen, entitled to recover anything in this action.
and, in: my judgment, an allowance of $120 will sufficiently compe~
sate the libelant and the remaining persons in whose behalf this suit
is brought. . The said sum to be divided between them in proportion
to the wages. received by them. The libelant is also entitled to re-
cover costs. Let such a decree be entered.

HAYS v. JAMES REES & SONS CO.
(Circuit Court of Appeals, Third Circuit. May 8, 1899.)
- No. 20, March Term, i

MARITIME LIENS—EQUIPMENT FOR VESSEL—NECESSITY FOR DELIVERY
Under the Pennsylvania statutes, efther Act June 13, 1836, as amended
by Act June 24, 1895, or Act April 20, 1858, relatmg to hens for work
" done or materials furnished in the building or equipment of vessels, a de-
livery of an article ‘made for the equipment of a steamier, either by
placing it in the vessel or delivering it to the owners, 15 essentlal to create
a lien on the vessel therefor, )
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Appeal from the District Court of the United States for the West-
ern District of Pennsylvania.

Charles 8. Crawford, for appellant.
J. 8. Ferguson, for appellee.

Before ACHESON and DALLAS, Circuit Judges, and KIRKPAT-
RICK, District Judge.

DALLAS, Circuit Judge. The appellee, upon the order of the own-
ers of the steamer Cyclone, made a shaft, bedplate, and pillow block
for that vessel. The price agreed upon was $725.40. The work
was done, and what thereafter occurred appears from the testimony
of Mr. James M. Rees, as follows:

“Q. Captain, you are the president of the James Rees & Sons Company? A.
No, sir; vice president and general manager. Q. Captain, your claim against
the steamer Cyclone has been objected to by Mr. Crawford, for the reason
that it appears by the testimony of D. A. Rees that your charges under date
of December 31, 1896, amounting to $687.16, were for one new shaft extra for
the boat, and fittings,—material charged for which had not been delivered. I
will ask you whether or not that shaft is still in the shop of your company.
A. I believe it is; yes, sir. Q. And will you explain why the shaft was per-
mitted to remain there, and why it wasn’t delivered to, and put upon, the boat?
A. The shaft was ordered as an extra, and made some time after being re-
ceived, and then the fittings for the shaft was ordered, so that, in case of
emergency, they would have the extra shaft ready to put on the boat in a
short space of time, without losing or causing any delay. Q. Mr. D. A. Rees
testified that the shaft and fittings were permitted to remain in your shop
at the request of one of the owners of the Cyclone. Do you know" anything
about that? A. Yes, sir; I personally requested Mr. Posey to take the shaft
away, as it was in the way. He then told me to fit it up as far as I could,
and hold it subject to their order where to deliver it, and, in case I could hold
it there, as long as possible to do so, but, when it became too much in the
road, then to set it out on the bank, any place where they might get it. Now,
that was somewheres about a year ago. On becoming busy last fall—in
January,—I took everything that was in the shop, and piled it at one end, in
a promiscuous pile, by the crane. That shaft to-day, among three that was
there, is on top of four pairs of cylinders and two other shafts, and about
eight feet from the ground. Q. Did you take any note from the steamer
Cyclone for your account or any part of it? A. Yes, sir. Q. I show you note
dated July 1, 1897, made by the steamer Cyclone and owners to the order
of your company for $873.53, payable two months after date, and ask you
whether or not that note included the charges for the extra shaft and fittings.
A. Yes, sir; that is a note received in our account, and includes the shaft,
six months after we had entered it in our books in settlement of the account
up to that date.”

Upon the facts and under the circumstances disclosed by this evi-
dence, did James Rees & Sons Company have a lien for the shaft
and other articles referred to? The Cyclone having been sold under
admiralty process, and the proceeds brought into the district court
for distribution, that court held that such a lien did exist, and de-
creed accordingly. The learned judge found that the articles had been
delivered, and therefore held that the case fell within the purview
of the Pennsylvania statute of June 13, 1836, as amended by the
act of June 24, 1895, by which a lien is given “for all work done and
materials and supplies furnished or provided in the building, repair-
ing, fitting, furnishing, supplying or equipping of such ships or ves-
sels” We are unable to concur in this view. We incline to think
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that the act of April 20, 1858, is more nearly applicable than that
of June 24, 1895; but, be this as it may, we do:not doubt that de-
livery is, under elther act, essential to lien. It is not mecessary to
decide whether it be requisite that the articles should be placed upon
the vessel jtself; but that the possession must be transferred, either
to the vessel or to its owner or proper representatlve, we thmk is
unquestionable. James Dalzell’s Son & Co. v. The Daniel Kaine,
31 Fed. 748. 1In the present case there was in fact no change of
possession; and the reason for this is not, in our’ opimon, material.

The motion to quash is not well founded The position' now as-
sumed in support of that motion was not taken in the court below,
and the fact that the appellant bought the steamér ' velone from
the sheriff of Washington county, on the 6th day of May, 1898, is
distinctly shown'by thé!record before us.

The decree”of the district court ig reversed, and’ the cause will be
remanded to that court for further proceedlngs.tn be there taken in
pursuance of thls determination. : :

i
il

' MEMORANDUM DECISIONS.

THE AMERICA,
THE NIAGARA
" (Circuit ‘Court of Appeals, Second Circult. April 4, 1899.)

Nos 133, 134
M.um‘mn: Lmns.

" ‘Appeals from the Diﬁtrict Court of the Umted States for the Eastern District
of New York."

These causes. come here upon appeals from decrees of the district court,
Hastern district of New York, dismlssmg the libels, which were filed to. recover
wharfage from the America for the period from December 3, 1890, to May 20,
1891, and from thé Niagara for the period from March 27, 1891, to July 31,
1891, 86 Fed. 785. 'The district judge dismissed the libels, on the ground that
1n6 maritime lien for wharfage arose agalnst the vessels while withdrawn from.
navigation.

" ¥, D. Sturges, for appellants.
Geo. M. Van Hoesen, for appellees,

Before WALLACE, LACOMBE, and SHIPMAN, Circult Judges.

. LACOMBE, Circuit Judge. The brief of counsel for libelants (appellants)
opens, with this statement: “With regard to the America, the eyidence shows
substantially that she was a vessel engaged ih towing on the Hudson river;
that she was lald up at libelants’ wharf, under'an arrangement with her agent,
during the winter months, awaiting the opening of navigation in the spring,
when she was to be generally overhauled, and would resume her occupation.
The case of the Niagara is somewhat different, as she went to libelants’ whart
in the spring.” Inasmuch as the berths were occupled under “an arrangement”
between libelants and the agent of the boats, it should first be ascertained what
that arrangement was. The boats in question and others belonged to Schuy-



