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contrary, a ceniral longitudinal iron brace or tie rod, which also acts
a8 & hinge rod, runs through the upper facing or woven web of the de-
tendants’ mattress from end to end. The advantages which the pat-
entees describe and claim for their mattress are not attained by the
defendants. In this respect the case is like that of Burns v. Meyer,
100 U. 8. 671, where it was held that there was no infringement.
We agree with the circuit court that these two miattresses or: bed
bottoms are materially different, and that the defendzmts do not in-
fringe the Gail patent

We concur, also, in the conclusion of the court below with respect
to the other patent sued on,—No, 403,143. The claim of this patent
alleged to be infringed is the first, which is as follows:

“(1) In a bed bottom compo-ed of a frnme and a woven-wire fabrie, the com-
bination, with such fabrie, of stiffening rods or strips passed transverzely
through its meshcs, and having their ends counected to the side edges of the
fabrie, sulfstautially as oesenbed "

The novelty of this claim consists altogether in corsnecting the
ends of the transverse stiffening rods or sirips to the side edges of the
woven-wire f{ahrie. The defendants, however, do not make such
connection. The transverse tie wires in their Lad bottom are at:
tached at their outer ends to the frame. Thercfore the cour! was
right in holding that there was no infringement of this patent. We
find no error in tLis revord, and lLience the decrec of the cireuit court
is affirmed.

T

BRTAGS v. DUELL, Commissioner of Patents.
(Clrcuit Court of Appeals, Second Circuit. April 4, 1899.)

'

: No. 43.
f. PATENTS -ANALGGOUS Usg
There i§ no lavent.on ln merely applying and adapting, to the planing
and grooving of cakes of fce, mechanism previously used in the plauning

of wood.
2 SAME—REISSUE—APPARATUS ¥0R PrAaXiNg CARES OF Jcn.

T'he incorporation, into the first claim of the Briggs patent, No. 367.267,
for an apparatus for planing cakes of ice (which claim was adjudged
invalid by the circuit court of appeals), of new matter describing a cutter
consisting of & number of points, which will not only cut, but groove,
the ice in one operation, and of an ice elevator adapted to force the
ascending cakes of ice into contact with the cutter, would not make the
claim patentable, so as to warrant a reissue. [

Appeal from the Circuit Court of the United States for the District
of Connecticut.
' This cause comes here npon appeal from a decree of the cirenit
court, district of Connecticut, dismissing the bill. 87 Fed. 479. Tle
facts are sufficiently set forth in the opinion,

. Benjamin F. Lee, for appellant,

CW. A, Megrath, for appellee.

Before WALLACE, LACOMBE, and SOIPMAN. Cirenit Judges,

LACOMBE, Circnit Judge. On Jnly 26, 1887, a patent (No. 367,
267) was granled to the complainaut for uew and useful improvements
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in apparatus for planing cakes of ice for storing. Upon this patent
suit was brought against the Central Ice Company in the Northern
district of New York to restrain infringement of its first claim.
Judge Coxe, who heard the cause at cireuit, held that there was no in-
fringement. 54 Fed. 376. An appeal was thereupon taken to this
court. The claim there in question read as follows:

“(1) The combination, with the cutter head and the racks directly attached
thereto, of the guides for both cutter head and the racks, arranged perpen-
dicularly to the plane of the elevator, the pinions mounted on said guides and
engaging in said racks, and the levers or arms for operating said pinions, all
constructed substantially as described, so that the depth of the cut may be
directly and positively regulated by means of the levers, as herein specified.”

This court reviewed the state of the art, including patents to Chap-
lin (271,220), Smith (310,093), and Loring and Giles (329,400), and find-
ing, in a patent to Butterfield (24,076, May 17, 1859), for a wood-plane.
attachment, the “same combination found in complainant’s patent of
cutter head, guides, racks, pinions, and levers,” held that, in contem-
plation of law (of course, in fact, Briggs had never heard of Butter-
field), the patentee “merely transported the devices of Butterfield into
the old elevator, and cut away the useless feed roller.” The con-
clusion was that the claim was invalid for lack of invention. Briggs
v. Ice Co., 8 C. C. A. 480, 60 Fed. 87. The patentee thereupon ap-
plied for a reissue upon an application which contained several
claims, of which the following only is now in controversy. For con-

‘venience of comparison, the new matter inserted in the claim is ital-
icized:

“(3) The combination with the cutter head, and the racks directly attached
thereto, of the guides for both cutter head and the racks, arranged perpen-
dicularly to the plane of the elevator, the pimions mounted on said guides
and engaging in said racks, and the levers or arms for operating said pinions,
a cufter consisting o/ a number of points entering the ice in such a manner as
not only to cut but to groove it at one operation, and an ice elevator adapted to
positively force the ascending cakes of ice into contact with the cutter and
groover, all constructed substantially as described, so that the depth of the

cut may be directly and positively regulated by means of the levers, and the
ice at the same time properly grooved for storage.”

It will be perceived that the phraseology of this claim calls for two
elements not enumerated in the first claim of the original patent,—
the ice elevator, and the multipoint cutter and groover. It will be
perceived, from an examination of our former decision, that the ice
elevator, although not specifically mentioned, was regarded as an
element of the claim. It was also understood that some kind of a
cutter was necessary to make the machine practically useful, and to
enable the operator to regulate the depth of the eut. In the pro-
posed reissue the combination is restricted to a peculiar variety of
cutter, which, however, was not in itself new. Briggs himself had
shown it in the specifications of his patent, No. 346,576 (August 3,
1886), calling attention to the circumstance that such a cutter would
groove the ice, as well as cut it, and in the reissue of this earlier pat-
ent (reissue No. 11,060, February 18, 1890} this double function of
grooving and planing is made the subject of a specific claim. The
application for a reissue of No. 367,267 (which application was filed
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July 16, 1894) was rejected by the patent office, upon the authority of
Briggs v. Ice.Co., supra, as appears from the opinions of the examiners
in-chief and of the commissioner of patents. . The patentee thereupon
appealed- to the court of appealy.of:the Pistrict of Columbia, which
affirmed the decision of :ithe commissioner of patents.: 9 App D. C..
478, Thereupon he filed a. bill in;equity. for this deeree, in accord-
ance with the provisions of Rev. §t. U. 8. § 4915. The cause came
before Judge. Townsend: upon pleading and proofs. The bill was
dismissed (Brlggs V. Duell 87 Fed.. 479),.and from decree of dismissal
this appeal is taken. »

The argument has taken a’ soniewhat w1de range, embracmg prac-
tlcally a ‘reargument of questmns passed upon in our opinion upon the
original patent.. Upon this branch of the; subject it will be sufficient
to say that we see noreason. to,modify the opinion heretofore ex-
pressed.:.. It will be necessary only to examine the new facts upon
which complainant relies to make out a case not covered, as he con-
tends; by the former-opinion.

1. Attention is called to the: clrcumstance that, when the former
opinion of thig court was handed down:(February. 27 1894, 60 Fed. 87),
the supreme court had not decided Potts v. Creager (1895) 155 U. 8
597, 15 Sup..Ct. 194. It is not thought, however, that that case lays
down any-new principles of law, nor that it has overruled the earlier
decisions ‘which were cited in Briggs v. Ice Co.: On the contrary, it
indicates quite clearly that the.questioniof so:called double use—
whether, that is to say, the new use is so nearly analogous to the
former one that the applicability of the device to its new use would
occur .tg a person of ordinary mechanical skill—is one dependent
upon the peculiar facts of each case, It would be difficult to find uses
maore- analogous than we-have here. If the apparatus for raising and
lowering had, in its earlier use, beenapplied, for instance, to the
movenient of ore buckets in a shaft, it might, perhaps, be urged that
the analogy was imperfect; but . here in both applications the appa-
ratus moves a cutter (which is itself to remove surplus material) to
the place where the operator wishes it to cut. It would seem to
make little difference that the workmen who plane wood do not plane
ice, In Potts v. Creager the supreme court approved their former
decision in Brown v. Piper, 91 U. 8. 40, where a patent for preserving
fish for food purposes was held to be without patentable novelty, in
view of an earlier patent for a “corpse preserver” used in the under-
taker’s art. = See, algo, Stearns v. Russell, 29 C. C. A. 121, 85 Fed.
218; Rogers v. Fitch, 27 G. C. A. 23, 81 Fed. 959. .

2. It is next contended that the new matter introduced in the claim
removes it from the operation of the opinion in Briggs v. Ice Co. As
already pointed.out, the express inclusion of the ice elevator as an,
element involves no change; it was read into the claim in our former’
opinion.  The addition of the peculiar cntter and groover of the
patentee which had already, by his own act in takmg out No. 346,576
(reissue No. 11, 060), been-made a part of the prior art, does not change
the situation. @ It adds nothing new 1o the comblnatlon which re-
mains a combination of old devmes, just as it wag in the omgmal patd
ent. . ‘



JACOBSEN V. DALLES, P. & A. NAV. 0. 975

3. It is contended that undue weight was given to the Butterfield
patent in our former opinion. The model, which was filed with appli-
cation for that patent and which was damaged by the fire which oc-
curred in the patent office in 1877, has been found, and the experts on
both sides have testified as to the inferences which they draw from it.
It exhibits a hole in the frame of the machine, and a slot in the knife-
carrying frame.” There is no reference to these in the specifications,
nor are they shown in the drawings, nor is there anything in the pat-
ent to indicate what purpose they were intended to subserve. Com-
plainant’s expert draws the inference that they were devised so that
a set screw might be used to clamp the knife-bearing frame after the
racks and pinions had raised or lowered the knife to its desired posi-
tion. Defendant’s expert suggests that we may quite as fairly infer
that they were adapted to receive “a rod or stop which might brace the
frame, or hold the knife frame from falling upon the rollers at the
bottom.” In the absence of any reference to a set screw, either in the
specifications, claims, or drawings, we are not inclined to give much
weight to either of these inferences. Nor does the evidence satisfy
us that the machine of Butterfield would be inoperative without a set
screw. And, even if irregularities in the boards to be planed would
at times destroy the adjustment of the knife (unless a set screw were
used), as complainant’s expert claims, by reason of the increased
pressure of the plank against the feed roller, causing the latter to
rise and carry the rest of the frame with it, that difficulty would dis-
appear with the disappearance of the feed roller; and, as was stated
in Briggs v. Ice Co., “it is obvious that the feed roller would be un-
necessary in an ice-planing machine,” where the substance to be cut is
fed forward by the moving base on which it rests. The decree of the
‘ciréuit court is affirmed, with costs.

JACOBSEN et al. v. DALLES, P. & A. NAV. CO.
(District Court, D. Oregon. - May 6, 1899.)
‘ No. 4,432,

1 PAR’I’!ES N ADMIRALTY——JOINDER OF LIBELARTS IN AcTION FOR COLLISION.
"Under the rule in admiralty that all parties may join as libelants where
their rights of recovery rest on a common cause of action, whether the suit
i§ in personam or in'rem, though, as between themselves, their interests
may be separate, persons sutfering separate injuries from a collision may
join in a libel to recover damages therefor from the owner of the vessel
in fault."
2. PLEADING IN ADMIRALTY-—SUFFICIENCY OF LIBEL FOR COLLISION.

A libel to recover for personal injuries received in a collision must set
out the facts Whlch .constitute the negligence, and also the 1njuries com-
plained of.

8. DAMAGES—ACTION FOR COLLISION.

Expense incurred by a libelant in replacing certain papers lost by him
in'a collision is not recoverable as an element of damages, being too re-
mote.

In Admiralty. On exceptions to libel.



