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in the same location describeéd by Simonds. As to the first claim,
however, we do not think it excludes dies for making balls, and is
Hmited to dies for forging car axles, boot calks, and other irregular
shaped articles analogous to car axles. | 'We are of opinion  that
this claim fairly covers “dies for forging metal articles circular in
cross section,” substantially as described, and that it embraces the
dies for forging balls which are used by the defendants. This suit
was brought against the Hathorn Manufacturing Company and three
individual defendants. The court below limited its decree in favor of
the complainant to the joint infringement of all the defendants. We
see no sufficient reason, under the present bill, why the defendant
Hathorn should not account for his several or individual infringe-
ments. We understand this to be the general rule. Herring v. Gage,
3 Ban. & A. 396, 402, Fed. Cas. No. 6,422; Tatham v. Lowber, 4
Blatchf. 86, 87, Fed. Cas. No. 13,765; New York Grape Sugar Co. v.
American Grape-Sugar Co., 42 Fed. 455. The decree of the circuit
court is modified as to the construction of the first claim of patent
No. 319,754, and as to the liability of defendant Hathorn for his sev-
eral infringements, and the case is remanded to that court for pro-
ceedings not inconsistent with this opinion. Costs in this court are
awarded to the complainant, the Simonds Rolling-Machine Company.

" WARREN v. CASEY et al.
(Circuit Court of Appeals, Third Circuit. May 1, 1899.)
" No. 29, March Term.

1. PATENTs—INFRINGEMENT—EYEGLASS CASES.

A patent for an eyeglass case, having a cover or lid of stiff material,
bulged out in the middie, or buckled, so that the edges thereof fit close
on the edges of the front piece while at the middle of the cover room
is Ieft to fit over the projecting or bulged portion of the front piece of the
eyeglasses, keld not infringed by a case which, among other differences,
has a flexible and resilient lid, which is not bulged or buckled, but has a
plain surface.

2. SAME—INFRINGEMENT.
The Warren patent, No. 589,676, for an eyeglass case, construed as Hm-
ited in view of the prior state of the art to the particular device described,
and held not infringed.

Appeal from the Circuit Court of the United States for the Eastern
District of Pennsylvania.

This was a suit in equity by Roy L. Warren against John Casey and
others for alleged infringement of a patent for a new and improved
case for eyeglasses. The circuit court held that the patent was void
for want of invention, and was also not infringed, and accordingly
dismissed the bill. 91 Fed. 653. The complainant appealed.

Hector T. Fenton, for appellant.
E. H. Fairbanks, for appellee.

Before ACHESON, Circuit Judge, and BUFFINGTON and KIRK-
PATRICK, District Judges.
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. KIRKPATRICK, District, Judge. *The bill of complaint in this
canse charges. the defendants with infringement of letters patent of
the United States No. 589,676, granted:-to Roy L. Warren, Septem-
ber 7, 1897, for a new and 1mproved spectacle case. The only clalm
of the patent is as follows, viz.:

“As a new article of manufacture, an eyeglass case, comprising a pocket,
composed of a. back plate and a front plate, secured at three of its edges
to the back plate; a distance block in the middle of the pocket, to_hold the
front piece away from the back plate, and protect the nose piece of an eye-
glass, the free edge of the front piece cut low to enhance the insertion and
removal of an eyeglass; a bulged-out or buekled lid of stiff material, hinged
to the upper edge of the back plate of the pocket; and a lock for securing the
lid in a closed position, as and for the purposes set forth.”

The defenses interposed by the answer are anticipation, nonpatenta-
bility, and nonjnfringement.

A reference to the file wrapper shows that the foregoing claim of the
patent was at first rejected by the patent office on reference to prior
patents granted: Straus (No. 150,126), Sewell (No. 295,949), and to
Hauck, Jr. (No.426,378). The inventor distinguished his device from
those disclesed;in the patents above referred to by the lid or cover of
stiff material and buckled for the. purposes set forth, which his de-
vice possessed, and which was wanting in the others; and from the
patents to Farley (No. 477,235) and to Closs (No. 559,438), which
showed distance blocks, because their addition to the Straus, Sewell,
or Hauck, Jr., would produce an article different from that described
in applicant’s specification. ..This differentiation- being satisfactory to
the patent examiner, the claim was allowed, and the patent issued.
Such allowance and issue carried with it prima facie evidence of
novelty and utility. Lehnbeuter v. Holthaus, 105 U. 8. 94. This pre-
sumption bas been strengthened by the testimony of one acquainted
with the trade, showing that the device is popular, and has gone into
general use. It has not been overthrown by the evidence produced
on the part of the defendants, resting, as it does, for the most part
on the patent-office references. Weare of the opmlon upon the whole
case as presented in the record, that the patent is valid.

The specification of the complamant’s patent describes the cover or
lid of the spectacle case as “bulged out in the middle, or buckled so
that the edges thereof fit close on the edges of the front piece, while
at the middle of the cover or lid is left room to fit over the projecting
or bulged-out portion of the front piece. This cover or lid of stiff
material, when closed, gives stiffness and rigidity to the case.” Tt
seems to us that, reading the claim of the patent in the light of the
specification, the lid or cover of the complainant’s spectacle case is
required to be a concave lid where the edges are in the same horizontal
plane, but the inner portion arches towards a higher center. Being
80 bulged or buckled, it must be made of stiff material, and so con-
structed as to cover the front and’ reach to the lower ed«req of the
pocket, and thereby give stiffness and rigidity to the case. This was
the construction placed upon the claim to obtain allowance in the
patent office, and the record shows that the cases were at first made
in strict conformity therewith. An examination of the defendants’
device shows that its lid is flexible and resilient. It does not cover
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the jower pocket, and reach to the lower edges, thereby becoming the
means of giving stiffness and rigidity to the case. It is not bulged
or buckled, but has a plain surface, the surface of which reaches no
further than the upper end of the pocket. In all these particulars it
differs from the lid or cover required to make the complainant’s de-
vice. In view of the prior state of the art and the proceedings had
in the patent office, the claim of the complainant’s patent should be
strictly construed against him, and be restricted to the particular de-
vice described. Mahn v. Harwood, 112 U. 8. 354, 5 Sup. Ct. 174, and
¢ Sup. Ct. 451; Sargent v. Lock Co., 114 U. 8. 63, 5 Sup. Ct. 1021.
We are of the opinion that the charge of infringement has not been
sustained by the proofs, and for this reason the decree of the circuit
court should be affirmed.

CHRISTY et al. v. HYGEIA PNEUMATIC BICYCLE SADDLE CO. et al.
(Circuit Court of Appeals, Fourth Circuit. May 2, 1899.)
No. 300.

1. PATENTS—INVENTION—BICYCLE SADDLES.
There is no invention in constructing a bicycle saddle top with vertical,
walled depressions, adapted to receive two cushions or pads, and hold
them firmly in place.

2. SAME—EVIDENCE 0¥ PATENTABILITY—LARGE SALES.

Large sales and increasing popularity cannot be accepted as certain
proofs of novelty and invention, especially when the article, as made and
sold by complainant, differs in many respects from the article shown in
the specifications, and covered by the claims.

8. SAME—BIcYCLE SADDLES.
The Christy patent, No, 532,444, for a bicycle saddle having a solid top,
with vertical, walled depressions, adapted to receive and hold in place
two cushions or pads, is void for want of invention.

Appeal from the Circuit Court of the United States for the District
of Maryland.

Julian C. Dowell and Win. A. Redding, for appellants.
Arthur Steuart and Horace Pettit (Stinson & Williams, on the
brief), for appellees.

Before GOFF, Circuit Judge, and BRAWLEY and WADDILL, Dis-
trict Judges. :

GOFF, Circuit Judge. This is an appeal from a decree passed by
the circuit court of the United States for the district of Maryland
dismissing the bill of complaint filed in said court by the appellant,
the object of which was to restrain the appellees from manufacturing,
selling, or using certain bicycle saddles, which it was alleged in eaid
bill constituted an infringement of the letters patent of the United
_States, No. 532,444, issued January 15, 1895, to Henry A. Christy, for
improvements in a bicycle saddle, which patent, it was claimed, was
owned by the complainant company. The complainant below was a
corporation organized under the laws of the state of Illinois; and the
defendant, a corporation organized under the laws of the state of



