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engineers. . We accept his location as the correct one. Tt appears,
however, from the very charts.ef soundings of 1896 which he pro-
duced, that the rock lay between the 9-foot and the 12-foot contour
lines; and, since its presence there was then unknown, we cannot
find the tugs negligent for taking:the tow where, except for this un-
known obstruction, there was sufficient depth of water, even though
they were. nav1gat1ng far over towards the westerly side of the 9-foot
water way,—a maneuver rendered. necessary by the obstruction of half,
or more than half, of the channel by the vessels at Morris’ dock.
The, decree of the district court is affirmed, with costs.

THE QUEEN.
(District Court, N. D. California. April 15, 1899.)
No, 11 802

1. SEAMEN—-EXEMPTION oF WAGES FROM- EXECUTION.
Neither .the general maritime law, nor Rev. St. § 4536, providing that
“no wages due or accruing to any seaman or apprentice shall be subject
1o attachment or arrestment from any court,” exempts wages due a sea-
man from seizure under an execution.igsued on a valid judgment against
him in a state court; and a satisfaction of such execution by the employer,
as authorized by the state laws, is a good defense to a subsequent action
by the seaman to recover the amount
2. SAME — CONSTRUCTION OF EXEMPTION STATUTE — APPLICATION TO PRIOR
JUDGMENRTS.
Act Cal. March 27, 1897, amending Code Oiv. Proc. § 690, by exempting
- absohitely from etecution wages of seamen, in an amount not exceeding
$100; cannot: be, construed to. apply to executions based upon judgments
rendered in suits on contract prior to,the passage of the act. Such a
statute, if applied to judgments based on contracts made before its enact-
ment, ‘would conflict with the provision of the constitution which denies
toa state the power to pass any law impairing the obligation of contracts.

H.W. Hutton, for libelant. .
Geo. W, Towle, Jr., for. claimant,

DE HAVEN, District Judge. This is a libel in rem to recover
wages earned by the libelant as a seaman, and a further sum for
meals. provided by himself during his service as such. The case
has been submitted to the court for decision upon an agreed statement
of facts, from which it appears that on February 2, 1899, the sum of
$25 was due to the libelant for services rendered by him as a sea-
man on the steamship Queen, and the further sum of $1.68 on ac-
count of meals paid for by himself during the time of such service;
and on that day the money so due him was levied upon, in the hands
‘of the agents of the steamer, under an execution regularly issued upon
a judgment rendered upon May 10, 1895, in the justice’s eourt for the
city and coynty of San Franelsco, in favor of oune J. J. Rauer and
against the libelant; and thereafter, on February 14, 1899, and prior
to the commencement of this action, the agents of the steamer paid
the officer holding such execution the sum of $25.50, the amount then
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due on the judgment, including interest and accruing costs. Before
making this payment, they were notified by libelant that his wages
“could not lawfully be paid or delivered by said agents, and against
the objection of libelant then made, to said sheriff in satlsfactlon of
said ]udgment or upon, or pursuant to, or in satisfaction of the said
execution.” The judgment upon which the execution issued was
based upon a cause of action arising on contract. The remainder of
the sum earned by the libelant, after deducting the amount paid on
account of the execution, has been paid; so that the only question to
be decided is whether the libelant’s wages as a seaman were subject
to execution -——for, if they were, the payment made by the agents of
the steamer in satisfaction of the execution levied is a defense to thig
action, under section 716 of the Code of Civil Procedure of this state,
which provides:

“After the issuing of an execution against property, and before its return,
any person indebted to the judgment debtor may pay to the sheriff the amount

of his debt, or so much thereof as may be necessary to satisfy the execution;
and the sheriff’s receipt is a sufficient discharge for the amount so paid.”

The claim of the libelant is that the wages of seamen are exempt
from execution under the general rule of the maritime law, and also
by the express provisions of section 4536 of the Revised Statutes of the
United States, and section 690 of the Code of Civil Procedure of this
state, It has been held that the maritime law does rot recognize any
right to attach the wages of a seaman in an action at law instituted
by his creditors in a state court. MecCarty v. The City of New Bed-
ford, 4 Fed. 818; Ross v. Bourne, 14 Fed. 858. And the same prin-
ciple was recognized in The City of New Bedford, 20 Fed. 57. That
is, it was held in those cases, that the fact that the wages of the mar-
iner were under attachment in a proceeding at law pending in a state
court would not suspend or defeat the right of the mariner to proceed
in admiralty for the recovery of his wages. In reaching this conclu-
sion, it was said by Judge Nelson in the case of Ross v. Bourne, just
cited:

“I am aware of no law of congress, or rule or practice in admiralty, which
requires this court to hang up its decree in this case until the attachment
suit is disposed of. Ordinarily the sailor’s only means of subsistence on shore
are his wages earned at sea. If these may be stopped by an attachment suit

the instant the ship is moored to the wharf, a new hardship is added to a
vocation already subject to its full share of the ills of life.”

There is, however, a ' marked difference between an attachment to
secure the payment of an asserted, and, it may be, disputed and un-
founded, claim, and the levy of an execution which simply seizes upon
property of a debtor for the purpose of satisfying a valid judgment;
and my attention has not been called to any case in which it has been
decided that the wages of a seaman may not be taken on execution
issued out of a state court, in the absénce of a statute exempting them
from such seizure, or in which it has been held that a prior payment
of the amount due a seaman for wages, in satisfaction of an execution
issued against him, would not constitute a good defense to a subsequent
action brought by him in admiralty for the recovery of such wages.
In such a case it cannot be said that the seaman has not had the full
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beneﬁt of the wages earned by him. Their application, under a law-
ful execution, to the payment of a debt of his, which is conclusiv ely
presumed to be ]ust and which he is bound, in cobscience, to pay, is
not oppresswe, in alegal sense; and a court of admiralty will not, un-
dersuch circumstances, decree that what has already been paid. for his
benefit shall be again pald to him.

‘In regard to the second contention of libelant, nothmg more need
be said than that section 4536 of the Revised Statutes in providing,
as it does, that “no wages due or accruing to any seaman or appren-
tice shall be subject to attachment or arrestment froin any court,”
is not broad enough to cover the case of a seizure of a seaman’s wages
on execution (Telles v, Lynde, 47 Fed. 912), and therefore has no ap-
plication to the present case.

The only question that remains is this: Were the wages of libelant
exempt from execution under section 690 of the Code of Civil Pro-
cedure of thig state? Prior to March 27, 1897, there was nothing in
that sectmn relating to the wages of seamen, xcept the general pro
vision apphcable to the earnings of all laborers to the effect that “the
earnings of the judgment debtor for his personal services rendered at
any time within thirty days next preceding the levy of -execution of
attachment, when it appears by the debtor's affidavit, or otherwise,
that such earnings are necessary for the use of his family residing in
this state, supported in ‘whole or in part by his labor,” should be ex-
empt from-execution. On the day last mentioned, however, this sec
tion was amended by adding thereto a special provision in relation
to the wages of seamen, exempting such wages from execution abso-
lutely, in an amount not exceeding $100, and without requiring any
affidavit or other proof, upon the part of the seaman, showing that
such wages are necessary for the use of his family residing in this
state, and supported in whole or in part by his labor. St. Cal. 1897,
p. 179. It will be observed that this amendment was enacted long
subsequent to the rendition of the judgment npon which the execution
above referred to issued, and, of course, subsequent to the making of
the contract upon which that judgment was based. The libelant has
not brought himself within the general provisions of the statute ap-
plicable to laborers having a family to support; so that, unless his
wages were exempt from execution under the amended statute relating
to the earnings of seamen, be is not entitled to recover in this action.
After a careful consideration of the question, I am satisfied that the
amendment to section 690 of the Code of Civil Procedure, before
referred to, cannot be given the effect claimed for it by the libelant.
The general question of the validity of exemption laws, as applied to
contracts made prior to their enactment, was thoroughly considered
by the supreme court in the case of Edwards v. Kearzey, 96 U. 8. 535;
and the court in that case announced its conclusion as follows:

“The remedy subsistmg in a state when and where a contraet is made and
is to be’ performed is a part of its obligation, and any subsequent law of the

state which so affects that remedy as substantially to impair and lessen the
value of the contract is forbidden by the constitution, and is therefore void.”

And in the later case of Seibert v. Lewis, 122 U. 8. 284, 7 Sup. Ct.
1190, this conclusion is reaffirmed; the court quoting with approval
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the following from the opinion in Von Hoffman v. City of Quincy,
4 Wall. 535:

“It is competent for the states to change the form of the remedy, or to
modify it otherwise as they may see fit, provided no substantial right secured
by the contract is thereby impajred. No attempt has been made to fix
definitely the line between alterations of the remedy which are to be deemed
legitimate and those which, under the form of modifying the remedy, impair
substantial rights. Every case must be determined upon its own circum-
stances. Whenever the result last mentioned is produced, the act is within
the prohibition of the constitution, and to that extent void.”

There can be no doubt that a law absolutely exempting searmen’s
wages in an amount not exceeding $100, as applied to previous con-
tracts made with seamen, at a time when no such exemption is al-
lowed, would materially lessen and impair the obligation of such con-
tracts. It is a well-known fact that, as a general rule, seamen have
no means of discharging their contract obligations, other than by the
application of their earnings for that purpose; and in most instances
the exemption of such wages from execution, in the amount named in
the statute, would be equal to a withdrawal of the whole or the
greater part of the seaman’s property from the reach of his creditors,
and would seriously impair the obligation of contracts entered into
by the seaman at a time when the only exemption allowed him was
that given by section 690 of the Code of Civil Procedure of this state,
prior to its amendment by the act of March 27, 1897, to wit, his wages
for 30 days prior to the levy of the execution, when necessary for the
use of his family, residing in this state, and supported in whole dr in
part by his wages. The libel will be dismissed; the claimant.to re-
cover costs. '

THE PRUSSIA.
(Circuit Court of Appeals, Second Circuit, April 4, 1899.)
No. 96.

1. SHIPPING—DAMAGE TO CARGO—CONTRACT LIMITING LIABILITY OF CARRIER.

A carrier by water, who accepts a cargo of frozen meat for transporta-
tion across the ocean, impliedly contracts that his vessel is provided with
suitable and efficient apparatus to enable him to deliver the cargo in
proper condition; but it is competent for the parties, by express contract,
to stipulate for the exemption of the carrier from liability for loss or dam-
age to the cargo in consequence of latent defects in such apparatus which
are not due to any fault or negligence on his part, or on the part of those
for whom he is responsible.

2. SaME—ErrFECT OF HARTER AcCT.

Such a stipulation in a bill of lading is not in violation of section 2 of
the Harter act. )

8. SAME—TRANSPORTATION OF FROzZEN MEAT.

A steamship company contracted for the carriage of a consignment of
fresh meat to a Eiropean port, the bill of lading containing a provision
expressly exempting the carrier from liability for loss or damage arising
from any defect or insufficiency in the refrigerating apparatus of the ves-
sel. The meat became damaged on the voyage in consequence of the fail-
ure of the refrigerating machinery to work properly. The apparatus, as
well as the vessel, was new, had been constructed by competent makers,



