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method does not make the methed itself patentable, although the pat-
tern should be patentable. ,

The lines upon the pattern are not shown to have been known and
used before. The notches ghown, although used for the same pur-
pose, are 1ot the same things, - The lines are new things on the pat-
tern for accomplishing the same purpose with the pattern, and the
pattern, with lines upon it, was a new manufacture. To contrive them
and place them there for the purpose would seem to involve construct-
ive ingenuity, which amounted to an original conception of this de:
vice as an addition to the former pattern. No adequate reason is
made to appear why the third claim is not valid for the pattern with
these lines upon it.  The use of such patterns by the defendant does
not appear to be disputed. The notch for sleeve buttons on the pat-
ferns used is an addition not affecting the use of the lines. 1If it is
an improvement, the patented invention has been taken to put the im-
provement upon, and the taking of it is none the less an infringement.
So. the plaintiff appears to be entitled to a decree upon this claim only.

This and two other cases between the same parties have been heard
upon the same testimony, in one of .which the plaintiff is to have a
decree, and in the other the defendant.. Obviously, the cost of the
testimony. is to be somehow apportioned. Perhaps the most equitable
and practicable way would be to allow costs in each case to the recov-
ering party for all but the evidence, and to disallow costs for that in
all the cases.  Decree for plaintiff as to third claim only,

TANNAGE PATENT CO. v. DONALLAN.
{Circuit Court, D. Massachusetts. April 7, 1899)

No. 716.

1. PATENTS —INVENTION—PRESUMPTIONS. .
The fact that a certain process of dyeing animal fibers, skins, ete.,
which is claimed to anticipate a patented process of chrome tanning,
was publicly known for more than 30 years, during a time when in-
ventors and scientists were vainly endeavoring to discover a successful
method of chrome tanning, raises a strong presumption that such dyeing
process did not fully disclose a practical tanning method.

2, SAME—ANALOGOUS UsE—DYRING AND TAKXNING.
The two arts of dyeing and tanning.are radically distinct, so that it
would require invention of a high order to discover that an old dyeing
process would produce merchantable chrome-tanned leather.

3. BAME-—ANTICIPATION—ACCIDENTAL REsuLTs.
An accidental result of a process, not contemplated and not recog-
nized as important by the inventor, cannot anticipate a later patent.

4. SAME—CHROME-TANNING PROCEsS.

The Schultz patents, Nos. 291,784 and 291,785, for a process of tanning
by the green oxide of chromium, known as “chrome tanning,” were not
anticipated either by the Heinzerling patent of 1881, for a process of
chrome tanning, which was never a commercial success, or by the Fran-
cillon French and English patents of 1853, for a process of dyeing animal
fibers, skins, etc.
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Thls was a smt in equlty by the Tannage Patent Company against
John E. Donallan for. alleged infringement of certain patents for a
process of chrome tanning. On final hearing.

Fish, Rlchardson & Storrow for comp]amant
George L. Roberts and W. Omson Underwood for defendant,

COLT Clrcult Judge. This suit relates to two patents issued to
‘Augustus Schultz, January 8, 1884, for “a process of tawing hides
and skins.” Patent No. 291, 785 is' for the general ‘'process. Patent
No. 291,784 contains 'a ‘more spemﬁc description of the solution which
camposes the second bath of the process, For pr'esent purposes they
may be regarded as ouné patent.

" The''8chultz patent ig‘for a process of mineral tanmng, as distin-
guished from the old methods of bark: tanning. Specifically, it is for
a process of tanning by the green oxide 'of chromium, and is known
as “chroihe tanning.” ~As a practical and commercial method for mak-
ing morecco leather it has-proved very successful, and may be said to
have revolutionized this branch of the tanning art It is estimated
that 80 per: cent. of the moroeco leather at present produced in this
country’is’made by this process.. Not only does it largely reduce the
time 6f tantiiig by the old methods, but the leather itself is of a supe-
rior qual&ty In the copsideration ‘of a patent of this character, and
i harmony ‘with what we ‘believe to be the Spll'lt and purpose of the
patent laws of the United States, the court is naturally inclined to
sustain it, unless it clearly appears to be invalid under the law. Nor
does it detract from the merit of such an invention that prior in-

'ventors had nearly solved the problem, or had reached a successful
experimental stage in its solution., When the prior art is brought to
bear upon any important invention, this is often found to be the situa-
tion. The Schultz process for chrome tanning is to first subject the
skin to a bath of bichromate of potash, anhd then to a second bath
which consists of sulphite of soda disselved in water, to which hydro-
chloric acid is added to set free the sulphurous ‘“1c1d whereby the
chromic acid throughout the skin is reduced to the green oxide of
chromium; in other words, it is the reduction of chromic acid to chro-
mic oxide through sulphurous acid. The prior tanning art does not
diseclose this process. For 30 or 40 years before the date of the Schultz
patent, persons skilled in the art had striven to discover a practical
method of chrome tanning, but, with one exception, these efforts were
failures. 'This record presents an exhaustive review of these old meth-
ods. It -is sufficient to refer to the most important. The earliest
method is described in the Warington British patent of 1846. War-
ington uses for tanning “green vegetable matter,” such as rhubarb,
potatoes,.or, chemical deoxidizing agents, such ag gum, starch, or cer-
tain compounds ;of sulphur mixed with tanning material, such as
bark; and he uses either bichromate of potash or diluted sulphuric
acid to prevent putrefaction. 'He employs one-eighth to one-half a
pound of bichromate of potash’'in 100 gallons of water; and in the
case of sulphuric acid a quiarter of a pound to a pound of the acid to
10 gallons of water. Nobody. centends that the Warington process
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was ever practically employed in tanning, and on its face it is very
remote from the Schultz process.

We come next to the Swedish patent, to Cavalin (Cavallius), of May
1, 1850. He first describes a dyeing process which may be either a
mineral one, as, “for ‘instance, of one part of sulphate of protoxide
of iron and ®ix to twenty-four parts of water,” or a vegetable one,
with “leaves, sprigs, and the bark of a majority of the perennial
plants.” He then places the skins in a solution of chromate for tan-
ning.  In the second bath of Cavalin there is no suggestion of the sul-
phurous acid reducing bath of Schultz. Of this process, Heinzerling,
in the Elements of Leather Making (1882), says, at page 144:

“We can regard Cavalin’s process as a combination of iron, alumina and
chrome tanning. The leather, however, showed an easily removable or de-

teriorating result in water, and was brittle, which made its practical appli-
cation impossible.”

Morfit on the Art of Tanning (1852) says (page 401) of Cavalin and
other similar processes:
“It is doubtful whether leather made by any of the preceding processes will

preserve its durability for any length of time, as from its very nature it would
he reasonable to expect it to crack, unless it be kept constantly greased.”

Davis on the Manufacture of Leather (1885) says, on page 629:

“Cavalin’s method may be considered as a combination of tanning with
ferric, aluminum, and chromic oxides. But a practical application of the
process is not possible, since the leather loses its tannin easily when immersed
in water, and its grain is brittle. * * * All the above-mentioned methods
of tanning have been abandoned on account of the defective quality of the
product prepared by them.” '

Professor H. R. Proctor says, in a lecture given October 9, 1893,
when speaking of the Cavalin leather:
“The resulting leather was a combined iron and chrome tannage, which is

not a practical success, though it is not impossible that some modification of it
might be put to useful purpose.”’

The authorities on the subject of tanning, as well as an inspection
of the Cavalin patent, demonstrate that it is not an anticipation of
the Schultz process.

In 1858, Dr. Frederick Knapp published an article on the nature
of leather. This article is translated in Dingler’s Polytechnical Jour-
nal, vol. 149, p. 305, and in Wagner’s Jahresbericht (1838) p. 521.
Speaking generally, the Knanp method relates to tanning with salts
of the oxide of iron or of the oxide of chrome. It is a “single-bath
process.” The Schultz process depends, primarily, “upon the reduc-
tion throughout the skin of a componnd of chromic acid.” No com-
pound of chromic acid is employed by Knapp, and no reduction of
chromic acid takes place when the skins are tanned. The Knapp
method of treatment with iron and chromium salts has been unsuc-
cessful. The literature of the art shows that the Knapp process
never went into commercial use.

Heinzerling on the Elements of Leather Making (1882) p. 144, says:

“The application of iron and chrome alum in tanning has already been form-
ally proposed, and also been practically carrled out. The use of these sub-
stances was soon, however, given up again, since the leather so prepared
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showed no advantage over the leather tanned with alum 'ail‘ d otner aluminum
salts " ECTE U

Daxp,s on the Manufacture o; Leather, 1385) P, 629 says:

“Theuse, of iron. a]um ang, chrpme alum was a8t one- time proposed and actu-
ally. éntroguced in practice, hut e(%use of hese substanqgs was soon aban-
doned, as’the-leather prepared ‘in' $nig ma.nner had” no’ a vantage over that
tanhed with alum and’ alumhﬁi salts” <)

Wagner’s C‘hemlcal Technology (1892) p 889 says,, ‘inder the head-
ing “Knappﬁ Leather”; SR :

“The hides do not. become{ really tanned by be.mg immexsed ln solutions of
such metallic salts as those of the ferrous ‘and ferrjc oxides and zinc and
chfomium oXides, . * * %" Fhough certath combma,tion of the oxide
and ﬁbers taliés plaee, no resl Iéai’ther 8 formed, becduﬁe th‘e substance when

washed out. * * * Although the exterior color of good sound leather
Inay be 1mitated, the real qualities of leather are wanting. Knapp’s process
is not in ‘use, of ‘is so entirely ‘thodified by’ 'subdstituting ‘alum for metallic
oxides that the skins are tawed by a combination of the p1ecedmg tawing
prooess and the oil tawing. process now to he described.” .

" Proctor, in hls text book on Tanmnﬂ (1885) p. 219, says of leather '
made by the use of basm ferrlc salts:

“The leather; hOWever, has by no means the same resistance to wet and
decay as bapk- tanned leather; and -invariably has‘a tendency to crack when
sharply bent. - Theiprocess has been’ mos$ carefally worked out by Professor
Knapp, and. was patented and’ worked commercially for a short time in Bruns-
wxck but appatently thhout ﬁnaucjal success ”

It is mamfest that Knapp does not descmbe the: Schultz process.

‘We have next the Swan British patent of 1866.. Swan states that
his' {rivention may be applied to tanmng His. method is to immerse
the skins in a solution containing 1 per ‘cent. of chrome alum, or in
a solution of chromate or bichromate of potash, and then to decom-
pose the chromate or bichromate in the skin “by means of oxalic or
other similar acid,” so as to reduce the bichromate and produce “the
reguired com‘pou-’nd of chromie¢ oxide.” Tt'i&' established by this record
that oxalic acid reduces bichromate more slowly than sulphurous acid,
and that it must be used with great care to prevent injurious actlon
on'the raw hide.  Thé Swan process has not proved to be a practlcal
method for tanning. It is not the Scl'rultz procéss,

The Heinzerling English patent of ‘1880 and American patent of
1881 describe the only chrome-tanning 'process before Schultz which
may be said to have gone‘into commercial use. Heinzerling first left
the hides in the “chrome or aluminous solution” from one to twenty
days. It is unnecessary to refer to the other operations of this com-
plicated process, except to add that the hides were finally “exposed
to'the-light for from twenty-five ddys to sixty.” Heinzerling soaked
his sking in a solution of chromic acid or of a chromate and bichro-
mate, but he never reaclied the Schultz process of reduction through
sulphurous acid. In chrome tanning there is ‘no complete reduction
until the hide turns greén. In the Heinzerling process it seems that
the gradual effect of exposure to the light had to be relied upon to
reduce the chromate, Davis on the Manufacture of Leather (1885)
p. 634, says:
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“The cut surface of leather prepared according to the deseribed [Heinzer-
ling] process is at first yellow, but becomes gradually lighter, espec1ally when
exposed to the light, and turns finally to' a nearly whitish green.’

Goncernmg ‘the Hemzerlmg process, Prof. Proctor, in his text-
book on Tanning (1885) p. 221, says:

“A process which has been worked on a larger scale is that of Dr. Heinzer-
ling, introduced about 1878, with the usual promise. of ‘complete revolution’
in the 'leather trade, but which, in spite of the most determined and perse-
vering ‘efforts of the Eglinton Chemical Company, who own the Enghsh pat-
ent, has failed to take any very prominent position in -commerce.’

In a lecture delivered October 9, 1893, after speakmg of the Cavalin
process, Prof. Proctor said:

“Much later and much better known, if not more successful, was the Hein-
zerling process as carried out by the Eglinton Chemical Company ani the
Yorkshire Tanning Company. 'This could hardly be called a true chrome-
tanning process, since alum and salt were the principal tanning agents, and
the bichromate, which was used with them, was never systematically reduced
to the green tanning form, though in course of time it gradually became par-
tially changed at the expense of the skin,”

Wagner’s Chemical Technology (1892) p. 889, says: “Heinzerling’s
chrome tanning is, in the opinion of the author, perfectly worthless.”

Upon examination of the present record, it appears—First, that,
in the art of chrome tanning, no prior patent or publication describes
the Schultz process; second, that no prior patent or publication dis-
closed a practical or commercial process for chrome tanning, with the
single exception of Heinzerling, which was only successful to a lim-
ited degree, and which cannot be said to have solved the problem of
practical chrome tanning .worked out by Schultz; and, further, that
the Heinzerling process is not an anticipation of Schultz because the
two methods are distinctly different. Although chrome tamning may
be effected experimentally by several of these old processes, as seems
to appear from the evidence of the defendant’s experts and the sam-
ples produced, we do not think this class of testimony detracts from
‘the merit of the Schultz process, or from its position in the art. On
‘the contrary, previous efforts and previous failures add to the impor-
tance of Schultz’s discovery. A process carefully conducted by a
skilled expert may be adequate to tan sking, and yet be commercially
perfectly worthless. Such.:experimental success should have little
-or no weight in determining the question of the validity or seopg:of
the .Schultz patent. In.the case of Patent Co. v. Zahn, 17 C. C. A.
552, 70 Fed. 1003, the circuit court of appeals for the Third eirecuit,
on final hearing, sustained the validity of the Schultz patents. In
five other suits hrought by this complainant against: various defend-
ants preliminary injunctions have been granted, and in three of these
cases the order was affirmed by the circuit court of appeals. - Patent
Co. v. Donallan, 75 Fed. 287; Same v. Adams, 77 Fed. 191; Adams
v. Patent Co., 26 C. C, A. 326 81 Fed. 178; dlerk v. Same, 28 C. C.
A. 501, 84 Fed 643; Ford Morocco Co. v. Tannage Patent Co., 28
C. C. A 503, 84 Fed. 644 The substantial defense in the present case
is anticipation of the Schultz process based upon the Francillon French
and English patents of 1853. The Francillon patent was introduced
in the prior injunction case against Adams, and carefully considered
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by Jtidge Aeteson in his,opinion in’ the' circuit court, and by Judge
Daﬁa's; speaking for the court, in, the:circuit courf; of-appeals. It was
aleo before this court on motion for a preliminary injunction. It is
true, however, that the Francillon' patent has' not been heretofore
considered by any court on final hearing, that this defense is now
for the first time thoroughly and exHgustively presented; and that the
defendant is entitled to have this'quéstion of anticipation investigated
and passed upon in this case. It further appears that, in connection
with the introduction: of the Francillon patent, the whole prior art
.has been more fully presented in this case than in any prior litigation.
"After the most diligent search, however, in this and foreign countries,
as we have seen, no process such as is described by Schultz has been
found in the prior tannage art. 'We have only left then to determine
.the-gne important question whether in view of Francillon there was
any.patentable novelty in the Schultz method. Schultz describes
a- process of “tawing hides and skins” with minerals. Francillon’s
patent is for a process of “dyeing and printing silk, wool, and other
animal fibers,” including “skins.” The Schultz patent is for a tanning
process. The Francillon patent is for a dyeing process. This is the
fundamental distinction between the two. The Francillon patent was
taken out in 1853, It was commented on in trade publications, and
-was well'known. Tt nowhere purports to disclose a tanning process.
It was used for dyeing silks and wools. It does not appear that sking
‘were ‘ever, dyed- by this method. "It was never used practically to tan
a skin. - It ‘was not until after the discovery and great success of the
Schultz process, and as a defense to the charge of infringement, that
the expert witnesses for the defendant have found out by experiment
that the-Francillon dyeing process will in fact tan. And in this con-
nection, and as going to show that the court should not be wholly
-guided by the experimental success of the most eminent experts; it
may be observed that Prof.‘Carmichael also obtained good merchant-
able chrome-tanned sking from the Knapp, Cavalin, Swan, and Heinz-
erling” processes; although, ‘withthe exception of Heinzerling, and
then only to & limited extent, these old methods had proved practical
failures. o oo '

 'With the history of the development of the chrome-tanning art
before ug, showing for many years repeated effort and repeated failure
until the Sehultz patents,’and with theké patents repeatedly sustained
by the courts iii other cases, the proof:df an alleged anticipation in the
form of& well-.khown foreign patent issiied 30 years before, should be
clear, convineing, and free from doubt.  Before reaching the conclu-
gion that the' Francillon process is an anticipationof Schultz, we
should be satisfied-first, that the art-of tanning and the art of dyeing
are so nearly analggous that there was'no'invention in the application
of an old dyeing process to tanning; and, second, that the Francillon
patent for dyeing sets out in full, clear, and exact terms the Schuitz
‘miethod of ‘tanining, so that any one’ gkilled in the art would be able to
practice the Séhuitz process by following the directions of the Fran-
c¢illon- specification. - If either of ‘these’ propositions ig doubtful, the
defendant’s attack upon the Schultz patent must fail. As a matter of
commen: knowledge, as well as séifentific classification, tanning and
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dyeing are distinct arts. The art of tanning is to change a raw skin
into leather. The art of dyeing is to fix color. The Century Dic-
tionary defines tanning as “the art or process of converting hides and
skins into leather,” and dyeing as “the operation or practice of fixing
colors in solution in texible and other porous substances.” The En-
cyclopedia Britannica (1894) defines leather as follows:

“Leather consists of the hides and skins of certain animals, prepared by
chemical and mechanical means in such a manner as to resist influences to
whicli in their natural condition they are subject, and also to give them cer-
tain entirely new properties and qualities. Skins in an unprepared, moist
condition are readily disintegrated and destroyed by putrefaction, and if they
are dried raw they become hard, horny, and intractable. The art of the
leather manufacturer is principally directed to overcoming the tendency to
putrefaction, to securing suppleness in the material, to rendering it impervious
to and unalterable by water, and to increasing the strength of the skin, and
its power to resist tear and wear.”

It defines dyeing as follows:

“Dyeing is the art of coloring in a permanent manner porous or absorbent
substances by impregnating them with coloring bodies. Most vegetable and
animal bodies are porous or absorbent, and can be dyed; some minerals
also, such as marble, can absorb liguid coloring matters; but the term ‘dye-
ing’ is usually corfined to the coloring of textile fibrous materials by penetra-
tion. The superficial application of pigments to tissues by means of adhesive
vehicles, such as oil or albumen, as in painting or in some kinds of calico
printing, is not considered as a case of dyeing, because the coloring bodies
s0 applied do not penetrate the fiber, and are not intimately incorporated with
it. 'The mere saturation of textile fiber with a solution of some colored body
and subsequent drying do not constitute a case of dyeing, unless the color
becomes in so far permanently attached to the fiber that it cannot be washed
out again by the solvent employed or by common water.”

Dyeing, technically speaking, and as contrasted with painting, means
a saturation or impregnation of the fiber in order to secure fixation of
color.. As applied to some animal fibers, such as silk or wool, it
means a thorough saturation; as applied to skins, it may signify a
thorough or a partial saturation; in other words, skins may be dyed
on the surface, or a portion of the way through, or all the way through.
The dyeing of skins is effected either by plunging or dipping in the
dyeing solution, or by spreading the dyeing material on the surface
by brushing over it. Francillon was a French dyer. His patent dis-
closes a process for the fixation of a permanent green color on animal
fibers. As practiced commercially, this method seems to have been
limited to dyeing silk and woolen fabrics. Wagner’s Jahresbericht
" (1858), in review of the Francillon process, says:

“Francillon described the following process for dyeing woolens and silk
fabrics a permanent green by means of oxide of chromium.”

He then sets out the steps of the process substantially as found in
the Francillon patents. The Francillon French and English patents
are substantially the same. - With respect to these patents, Mr. Little,
complainant’s expert, says:

“The Francillon patents relate directly and solely to a process of dyeing.

They: are directed to dyers, and are to be read from the dyers’ point of view.
They are, moreover, primarily directed to the dyeing of silk and wool,”

93 F.—52
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i In the specification of his English patent, Francillon says:

'« My tnvdnition of improvements in dyeing and printing silk, wool, and other
animal fibers relates to a method of fixing upon silk, wool, and other animal
Jibers, such-as haip, feathers, or skins, the green oxide of chrome, called by
French chemists sesqui-oxide of chrome, or the chromic oxide of Berzelius.
This oxide may either be applied and fixed alone, or in order to produce vari-
ous shades and colors the oxide may also be émployed in combination with
various substances, such as certain acids or oxides, or with coloring or as-
tringent: magters. This object of the invention may be effected either by the
oxidation of: chromous oxide, which may be effected upon the substances
either in the fibrous state or after having been manufactured into the fabrics
to be dyed. or printed, or thé same effect may be produced by the reduction
of chromig acid and its conversion into chromic oxide. The. fixing ‘operation
is carried on in the following manner: A eold saturated solution of bichro-
mate of potash, is laid evenly either upon the whole fabric or upon any part
which it is desired to have colored, dyed, or stained; and I would here observe
that there are some kinds of fibers which are better impregnated with impure
chromic acid, or even with bichromate of chloride (salt of peligot), than with
a.perfectly pure salt. This operation is performed at the ordinary tempera-
ture, or at a temperature of thirty degrees, forty degrees, or fifty degrees of
the centigrade thermometer, or even a higher temperature may be employed,
aceording to-the ndture of the fiber to be operated upon. The fiber thus im-
pregnated with chromate or chromic acid is left in repose for some hours pro-
tected from the solar rays. The operation of reducing the chromic acid is then
proceeded with, in order to.deprive the acid of a moiety of its oxygen, and to
convert it into chromic oxide. .- It is well known that many agents are eapable
of effecting the reduction of chromic acid either in a free state or in the form
of chromate,and of converting it into green oxide. Amongst these may be par-
ticularly mentioned chloride of tin, the hydro acids, phosphorous acid, several
oxy‘acids of sulphur, either free .o in the form of a salt, but more.especially
sulphurous -acid. . This latter has been. preferred, inasmuch as, besides pre-
senting the adwvantage of economy, it possesses furthermore that of .anly
requiring for its action the apparatus and processes employed, for bleach-
ing woolen and silken fabrics by means of sulphur. When the fibers or
ifabrics to.be dyed have been impregnated with chromic avid, they are to be ex-
nosed in_ o damp state to the action of sulphurous deid, either in gaseous
Jorm or in solulion. The sulphurous acid instantly effects the redisction of the
chromic acid, ond the fibers pass frém a brownish gellow color {6 etther o gray-
ish gréent or & decided green, according to whether the chromate has been em-
ployed: alone or wpith the addition of arsenious or arsenic geid,. -The. fabric or
material now, only wequires. to. be washed, and .the color. is fized,., The tint ob-
tained by meens, of the fed chromate is upon wool a'gray green, and, a sea
gi'een upon silk, htit much 1é&s intense. By 4dding to thé'chrothate arsenical
‘preparations, &’ grett variety 6f shades of green may be: produced. 'As the
chromic acid adts as a thordant as energeticklly as alumina.and oxide of iron,
yarns or fabries upon which, the chrpmie acid has been previously fixed may
be dyed in baths of madder qociii’neal,’ and othér matters, and by this means
several fan¢y shades m_ay"be‘ produced; ‘bitt; in the same manner as when
mordants 6f aldming: and iron are 'employed together in order to produce
complex shades, so the chromie-oxide, mixed:with the preceding mordants,"
serves to produce still more varying tints, which cannot easily be imitated by
other procbsses.” The coloring or astringeént matter may, when'they allow of
it, be deposited and fixed at the same time as the chromate; and the sulphur-
ous acid be allowed to act afterwards. In conclusion, I desire it to be under-
stood that I claim the application fo the dyeing and printing of fibers, yarns,
‘thireads, silken and woolen fabrics, and other animal fibers or tissues (such as
-hair, feathers, or skins) of the-color produced by the fizing thereon of the green
oxide of chrome (the sesqui-oxide of chrome of the French chemists and the
chromic oxide of Berzelins). This oxide I either apply and fix alonse, or in
order to produce various tints'I combine it (either at the time of applying it
to the material or afterwards) either with certain acids, such as phosphoric,
phosphorous, arsenic, or arsenious acid, or with certain oxides, such ag those
of iron, lead, copper, or other metal, or with coloring matters which .require
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the .assistance of an oxide. in order to combine with the fiber, and which find
in the chromic oxide a mordant, and, lastly, with that no. less pumerous.
class of astringent matters by means of which so many fast colors are pro-
duced. “1'd0™hot, therefore, intend to confine myself to-the process above de-
seribed; but what I consider to be new, and.desire to clgim as of my invention
in the above-described process, is dyeing. and_printing animal fibers, such as
wool, silk, hagr, feathers, or skins, by means of chromic acid or' its eombina-
tions, which may be reduced and converted into a chromic oxide, and ﬁa:ed‘ by
any ‘tonvenient chemical medns, as above deseribed.” Lo :
Schultz, in his patent No. 291,785, says:

#Be it known, that I, Augustus Schultz, a citizen of the United States,
* % * ‘have invented new and useful improvements in tawing hides and
skins, of which the following'is a specification: This invention relates toa
new processifor treating hides or skins, said process consisting in subjecting
said hides or skins fo the action of a bath prepared from a metallic salt, such as
bichromate of potash, and of then treating the same with a bath containing
sulphurous a,czg In carrying out my process, I unhair the raw hides and pre-
pare them in the same manner in which they are made ready for tanning. If
the hides have not been pickled, I subject them to the action of a bath of bichro-
mate of potash in an acid, such as hydrochloric acid, or, if the hides have been
pickled, they may be treated in a solution of bichromate of potash in water
without the addition of an acid. In this solution the hides are left for a longer
or shorter time, according to their thickness and to the strength of the solution
employed. A skiver or the face of a sheepskin can be done in a strong solu-
tion,. as above described, in about fifteen minutes, while a full skin “roan,”
would require in the same solution about one hour. I call the solution weak if
it contains ‘five per cent. or less of the weight of the skins of bichromate
of potash, and I call the solution strong if it contains more than five per cent.
of bichromate: of potash. The skins are done if small pieces cut from the
thickest swart thereof show that the solutions have entirely penetrated. The
skins are then ready to be taken out of the solution, and, after the adhering
liquor has run off, the skins are introduced into the second bath, which con-
sists, by ‘preference, of sulphite of soda dissolved in water, to which an acid—
such as hydrochloric acid—should be added, in order lo set free the sulphurous
acid. . The hydrochloric acid or its substitute may be added to the bath in a
free state or through the medium of skins previously pickled, such skins be-
ing impregnated with the proper acid. The solution may be strong or weak
of sulphite, and the quantity of acid used at first may be less than requisite to
exhaust the bath of the sulphite, and more acid may be added if the skins
show that more is required, which is indicated by the color of the skins. . When
the skins are done, they show a whitish, blueish, or greenish color, according to
the ‘time they are kept in the sulphite bath. A skiver which first has been ex-
posed to the action of the bichromate bath for fifteen minutes will be ready by
remaining in the sulphite bath about twenty minutes. For thicker skins a pro-
portionately longer time is required. For some skins—such as calf or steers’
skins—it is desirable that the same, after having been withdrawn from the sec-
ond or sulphite bath, shall be returned to the bichromate bath, which imparts
to them a brownish color, and leaves them in a favorable condition to be col-
ored black. The leather coming from the sulphite bath is especially adapted
for light and also for dark colors, and by proper dyeing methods better and
brighter colors ean be produced than on leather done by tannin. After the leath-
er 18 done in the manner above described, it may be colored, soaped, and greased
in the usual way. Leather can also be made by reversing the operation and
first soaking the hides in a sulphite bath, and then exposing them to the
action of the bichromate bath. By using the baths described at a heat of
about 80° Fahrenheit, the process will be done in a shorter time than if the
baths are used cold. Tawed leather made by my process is very strong, soft,
and elastic, and my process is applicable to hides or skins of every deseription.
Instead of iising sulphite of soda, I can use other sulphites or bisulphites in
presence of an acid or an aqueous solution of sulphurous acid. What I claim
as new, and desire to secure by letters patent, is the within-described process
Jor tawing hides and skins, said process consisting in subjecting the hides or
skins to the action of a bath prepared from a metallic salt, such as bichromate
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of. potash, and then to the action of a bath capgble of evolvmg sulphurous acid,
such as o solution of sul htte of soda, in presence of another acid, such as hy-
drochloric acid, substomt‘ ally as descmbed

We have italicized some parts of.the above quotatlons from the pat-
ents in order to draw special attention to them.

The same chemicals are used in the Francillon dyeing process as
in the Schultz tanning process, but the modeé of treatment is not iden-
tical. The description in"the Francillon patent is such.as a dyer would
find necessary to follow to successfully dye wool, s1lk, or the surface
of a skin. The description in the Schultz patent is such as a tanner
would find necessary to follow to successfully tan a skin, The literal
following of the Francillon specification will not, in our opinion, tan

a gkin except by accident. It does not:clearly or accurately describe
or disclose a tanning pI’OCESS The Francillon patent says nothing
about two baths. As to'the first operatlon it says: “A cold saturated
solution of bichromate of potash is laid evenly upon the whole fabric
or upon any part which it is desired to have colored; dyed, or stained;”
or, in the language of the French patent, the: blchromate is to be
depomted “uniformly or locally on the textile fiber.” To a skin dyer
this 'would probably mean that the solution was to be applied to the
surface with a brush, which was one customary mode in dyeing skins.
By the Schultz process, the hides are first prepared for tanning, and
then they are subjected to the action of a solution of bichromate of,
potash. :In this solution the hides are left for a shorter or longer
time, according to their thickness and to the strength of the solu-
tion employed As to the second operatlon Francillon says* “The
sulphurous aeid instantly effects the reduction of the chromic acid}”
or, as the French patent says, “The. latter reduces. instantly the chro
mic Heid.”” , This exposure to the aetion of sulphurous acid and the
mstantaneous reduction of the c¢hromic acid is a sufficient description
to the skilled dyer to enable him to dye wool, silk, or the surface of a
skin, because the reduction of the chromic acid and the change of color
are 1nstantaneous 3 but-to effect the reduction throughout the- skin,
which is hecessary-in tanning, it i§ required to remain in the second
bath from 20 minutes to several hours Schultz says as to’ the second
operation:

“A skiver which first has been exposed to the action' of the bichromate
bath for ﬁfteen minutes will be ready by remaining in the’ sulphnte bath about
twenty minutes, . For thicker skins a proportmnately longer time is required.”

A compamscm of the Francillon and Schultz specifications demon-
strates, we think, that the processes described are not identical, just
as the results to be aecomphshed are different.. To dye silk, wool
or the surface of 2 skin, it is only necessary to follow. the mstructlons
of Francillon, and to expose the material, after the first operatlon,
for a few moments to the action of sulphurous acid t6 obtain what is
sought,—green color;: but this is not the tanning process described
and carried out' by Schultz;-and which the defendant uses with an
immaterial  modification. “With the Schultz process before him, it
may be posmble for a skilled expert. to tan a skin by following what
he believes to be a liberal construction of the Francillon specifica-
tion.” But that is not the questlon Franmllon is not be mterpreted



TANNAGE PATENT CO. V. DONALLAN. 821

in the light of and with the knowledge of the Schultz process. The
question is, assuming the Schultz process did not exist, does Francillon.
disclose a tanning process, and by following literally his instructions
have you solved the problem of a practical and commercial method of
chrome tanning? We think this question must be answered in the
negative. ' The fact that the Francillon process was publicly known
for more than 30 years before Schultz, and during a time when in-

ventors and scientists were vainly endeavoring to discover a success-
ful method of chrome tanning, raises a strong presumption on its face
that Francillon did not fully disclose a practical tanning method.
The discovery of a dyeing process for the production of color, by the
fixation of ‘chromic oxide upon wool, silk, skins, and other animal
fibers, is quite a different thing from the discovery of a tanning process
for the production of another substance called “leather.” Indeed, if
the Francillon patent for chrome dyeing disclosed a method by which
chrome tanning might be effected, we think, in view of the history of
the two arts contained in this record, and of the fact that they are
radically distinet, it would have been invention of a high order to have
discovered that an old dyeing process would produce merchantable
chrome-tanned leather. And when we add to this what we have found
to be the fact, that the Francillon patents do not contain a full, clear,
and exact description of the Schultz process, the conclusion follows
that the Schultz patents are not anticipated by Francillon.

The main arguments relied upon by the defendant seem to be:
First. Francillon’s patent was for a process for the fixation of chromic
oxide upon animal fibers including, specifically, skins, and it therefore
includes both chrome dyeing and chrome tanning. The answer to this
is that repeatedly in both the French and English patents Francillon
limits his invention, and only claims as new the dyeing, or the dyeing
and printing, of animal fibers.. Second. This is a case of double use,
because Schultz simply applied the old and well-known Francillon dye-
ing process to tanning. The answer to this is that, in our opinion, this
is not a case of double use, because the art of dyeing and the art of
tanning are not analogous, since the results or products produced are
different, and because the Francillon patent for dyeing animal fibers
does not contain a full and clear description of the Schultz method for
chrome tanning. It is true that the fixation of chromic oxide upon a
skin will tan as well as dye. It is also true that a skin dyed by the
Francillon process may be tanned on its surface, which does not make
it leather, or accidentally tanned through and through, which would
make it leather. But this result is not a sufficient reason for holding
that Francillon anticipates Schultz. An accidental result not contem-
plated by a former inventor cannot anticipate a later patent.

In Tilghman v. Proctor, 102 U. 8. 707, 711, 712, Mr. Justice Bradley,
speaking for the court, said:

“We do not regard the accidental formation of fat acid in Perkins’ steam
cylinder * * * as of any consequence in this inquiry. What the process
was by which it was generated or formed was never fully understood. Those
engaged in the art of making candles, or in any other art in which fat acids
are desirable, certainly never derived the least hint from this accidental

phenpmenon in regard to any practical process for manufacturing such acids.
The accidental effects produced in Daniell's water barometer and in Wal-
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ther’s process fpr purifymg fats and oi‘ls reparatory to soap makiug are of
the same chardgter.’ Théy revéaled n pgoeéss for -the ‘manufacture of fat
acids.’ If the aelds, were accidefitally? abid ‘omwittingly prodiréed, whilst. the
operators ‘were im;pursuit-of other and: different results, withoyt, exciting atten-
tion; and iwithout its..even being know; & what was done or how, it had been
g?slﬁ; hi7 vz?uld be absurd to say that 1§ ‘a8 an antlc1pation df Tilghman’
very

In, Glough v. Manufactumng Oo,,106 U 8. 166 175 176 1 Sup. Ct.
198,1 the . Clough patent was held yalid,. notw1thstandmg the prior.
Barker burner, . The eourt said:.. .,

““Theitestimony * ¥ %, ; 4mounts. really- to this only that if that burner:
is used now in.a way it which it was never designed to be used, and it is not
shown to have ever been .used before Clough’s Invention, it may be made to
furnish a- supplementary supply of gas.' * * * Any further raising of the
tube was accidental, and not a part of the'law of the structure. * * * The
structure was not designed for the same purpose as Clough’s, no person look-
ing -at it jor using it would undersiand that it was to be used in the way
Clough’s: is used and it.is not shown to bave been really used and operated
in tha.t Way ‘

In Pnti;sburgh Reductmn 00 v Cowles Electmc Smeltmg Alumumm
Co.; 65 Fed, 301, 307, the.court said;.

“Suppose- it to be a fact: that in De. Ville‘s process alumina was dissolved
ip the bath from the anede, and that thereupon -it. was electrolyzed as in the
Hall process, it was a mere accident of 'which De ville ma,de no note, and
which thereforé, we may' reasonably Infer, hie did not observe. ' Aceldents of
this chargéter cannot be retied on as' anticipations' of ‘a patented  process,
whenthe operator ddes not: tecognize the means by which the accidental re-
sult'is a¢eompiished, and dpes not thereafter consciously and purposely adopt
such means as a process fot reaching the result »

Upen:careful conmderation, we- are of opmlon that the Francillon
patents do not anticipate the: Schultz patents, and that the decision
of -the eircuit court of dppeals for the Third ‘circuit in the Zahn Case
was correct and should be followed by this court..’ Decree for com-
plamant ;

U‘\ITED STATES PLAYING——GARD CO. v. SPALDING et al,
(Gircuit Gourt, 8. D. New York. February 28; 1899.)

PA'I‘ENTS—-—SUITS FOR INFRINGEMENT—VIOLATION OF INJUNCTION.
Where the question of the violation by 4 defendant of an injunction
" issued In a suit for Infringement of a patent depends on whether or not
a new article sold by defendant since:the granting of the injunction is
an infringement ¢f complainant’s patent, which is an intricate question,
- dependent on. structure, and requiring a. comparison of the article with
others, and a copsideration of other patents, the court will not undertake
to determine it on a motion for an attachment, but, no intenticnal viola-
tion being claimed, will deny the motion, and leave the complainant to-
his remedy by a new bill.

In Equity. On motion for attachment for violation of injunction.
Arthur v. Briesen, for the motion, :
Fred. L. Chappel, opposed.:

WHEELER, District Judge. The statement in the opinion here-
tofore filed (92 Fed. 368) upon the motion for an attachment herein,



