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In re SMITH.
(District Court, W. D. Texas, El Paso Divislon. April 25, 1899.)
No. T.

1, BANKRUPTCY—REvVIEW oF DECISION OF REFEREE.

Under General Order No. 27 (18 Sup. Ct. viil), in bankruptcy, the de-
cision of the referee on a contest between the bankrupt and one of his
creditors cannot be certified to the judge for review when the referee’s
finding is not followed by any order made by him, and the exceptant does
not file a petition setting forth the error alleged to have been committed
by the referee.

2. BAME—CONTEST A8 TO EXEMPTIONS.

: The question of the status of a particular chattel claimed by the bank-
rupt as exempt, and by a creditor as assets of the estate, cannot properly
come before the court for determination until a trustee has been ap-
pointed, and has made his report of the articles set apart by him as ex-
empt. Exceptions to the trustee’s action may then be heard by the ref-
eree, and certified by him to the judge for final determination.

3. SAME—APPOINTMENT OF TRUSTEE—AFTER-DISCOVERED ASSETS.

In a case of voluntary bankruptcy, where no trustee was appointed, for
the reason that the schedule showed no assets, and no éreditors attended
the first meeting, if the referee afterwards learns that property of the
bankrupt has been found, which creditors claim as assets of the estate,
a trustee should then be appointed, according to General Order No. 15
(18 Sup. Ct. vi.). ‘

In Bankruptey. On review of finding of referee.

Frank E. Hunter, for bankrupt.
Z. B. Clardy, for contesting creditor.

MAXEY, District Judge. Richard F. Burges, Esq., one of the
referees in-bankruptcy, has submitted the following certificate for the
consideration of the judge:

‘I, Richard F. Burges, one of the referees of said court in bankruptey, do
hereby certify that in the course of the proceedings in said cause before me,
the following question arose pertinent to the said proceedings: Is a diamond,
of the value of two or three hundred dollars, which is set as a shirt stud,
and is habitually worn as such, exempt to a bankrupt under the statute of
Texas, which exempts ‘all wearing apparel’? Art. 2397, Rev. Stat. Tex. 1895.
An agreed statement of all the evidence pertinent. to this issue which was ad-
duced upon the hearing thereof is hereto attached, and marked ‘Exhibit A,
apd made a part hereof. And the referee, after hearing all the evidence, and
the authorities submitted, and argumeént made by counsel for both parties,
to wit, the Edgewood Distilling Co., contestant, and Phillip Smith, bankrupt,
held that such diamond was not exempt. Whereupon Phillip Smith, bank-
rupt, by his counsel, excepted to said ruling of the referee. And the sald
.question is certified to the judge for his opinion thereon.”

After a careful examination of the proceedings in this case, the
court feels constrained to return the record to the referee, with in-
structions for further proceedings. Bankruptcy Act, § 2, cl. 10. If the
referee predicated his certificate upon rule 27 (18 Sup. Ct. viii)), it does
not appear that in the proceeding before him any order was made upon
his finding; nor does the record contain a petition filed by the bank-
rupt, setting out any error committed by the referee. If it was the
purpose of the Edgewood Distilling Company, whose claim was proved
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up against the bankrupt subsequent to the first meeting of creditors,
to secure a ruling of the judge upon its kxceptions to the a,pplication
of the bankrupt for his discharge, the certificate of the referee was svi-
dently not prepared to meet that phase of the case. See order of
this court “as to procedure on petitions for discharge.” It was doubt-
less the purpose of the parties to secure a ruling by the judge upon the
question as to whether the bankrupt could retain the diamond “shirt
stud” as exempt property. The court is of the opinion that the
question is not properly presented, and that correct procedure requires
the return of the record.  Under the provisions of section 70 of the
act of congress, the title to the diamond passed to the trustee, unless it
was exempt; and it is made the duty of the trustee, by section 47,
cl. 11, of theact, “to set apart the bankrupt’s exemptions, and re-
port the itenig and estimated value thereof to the court as'soon as prac-
ticable after their appoiniment.” Rale 17 of the supreme court (18
Sup.. Ct. vi.) prescribes the procedure to be pursued by the trustee in
setting apart exempt property, and the time and manner in which
exceptions may be taken to his report. - It is there provided:

“The: trlistee shall, immediately upon entering upon his duties, prepare a
complete-inventory of all the property of the bankrupt that ¢omes into his pos-
session. . The trustee shall make report to the court, within twenty days after
receiving the notice of his appointment, of the articles set off to the bank-
rupt by him, according to the provisions of the forty-seventh section of the act,
with the estimated value of each article, and any creditor may take ex-
ceptions to the determination of the trustee within twenty days after the filing
of the report. The referée may require the exceptions to be argued bhefore
him, and shall certify them to the court for final determmdtlou at the request
of either party.”

The record discloses that the referee, in view of the absence of all
creditors at the first meeting, and of the fact that the schedule dis-
closed no assets, quite properly, in the exercise of the discretion con-
ferred by rule 15 (18 Sup. Ct. vi), directed that no trustee should be
appointed until the further order of the court. When, however; it
came to the'knowledge of the referee, during the further progress of
the case, that property of the bankrupt had been found which the cred-
itors claimed as assets of the estate, a trustee should have been ap-
pointed, as the necessity:for such action had arisen as contemplated
by rule 15.  When the trustee shall make his report to the referee,
the dlssatlsﬁed party may except thereto in the manner prescribed by
rule 17, and at the request of either’ part) it is made the duty of the
referee to certify the exceptions for the final determination of the
judge. - No trustee having been appointed, the record and findings cer-
tified by the referee will'be returned, with instructions to take the
proper steps to secure the appomtment of a tristée, who shall, upon
his appeintment and qualification, proceed in the dlseharge of his
duties as required by:the act of congress and the rules of court. For
‘the: reasons giveén, the court, for the, present, declines to answer the
-question. certified by the referee. . Returned, with instructions.
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STEVEXS v. STATE OF OHIO.
(Circuit Court, N. D. Ohio, E. D. May 5, 1899.)
No. 5,893.

INTERSTATE COMMERCE—INTOXICATING LiQuoRs—EFFECT OF WILSON ACT.

An agent of a West Virginia brewing company took an order for a keg
of beer, to be delivered at the residence of the purchaser in Ohio, at which
place the order was taken. The beer was shipped to a near-by railroad
station. the keg having a card attached, on which was written the name
of the purchaser, though it did not appear to whom it was billed. It was
received, however, by another agent of the company, who conveyed it to
the residence of the purchaser, and there delivered it, the selling agent
afterwards collecting the price. Held, that the transaction was a sale
in Ohio, having no relation to interstate commerce; that, on the arrival
of the beer at the station, and its delivery to the agent of the brewing
company, the interstate shipment terminated, and the beer had ‘“‘arrived
within the state,” within the meaning of the Wilson act (26 Stat. 313, c.
728), and was thereafter subject to the operation of the state laws regu-
lating its sale; that, so far as any question of interstate commerce was
concerned, it was immaterial whether the sale was made before or after
such arrival.

On Application by Emil Stevens for a Writ of Habeas Corpus.

J. B. Handlan, for plaintiff.
Addison C. Lewis, for the State of Ohio.

RICKS, District Judge. The following is the agreed statement of
facts:

“In the matter of the indictment of said defendant in said court for unlaw-
fully selling intoxicating liquor as a beverage to one Richard Roe, in the
township of Mt. Pleasant, a prohibition township, in the county of Jefferson,
and state of Ohio, and without the limits of a municipal corporation, on the
17th day of December, 1898, counsel for the state, as well as the defendant
and his counsel, admit and agree that the following statement shall consti-
tute, and actually are, the material facts in this case: That said Hmil Ste-
vens, at the time and place so charged in the indictment, was a citizen of the
United States, and a resident of the state of Ohio, and was the agent of a
brewing company, which company was engaged in the manufacture of beer
from the raw material, and the sale thereof, and whose manufactory and office
were situate in the city of Wheeling, county of Ohio, and state of West Vir-
ginia. That under his authority as such agent said defendant, on the
day of December, 1898, in said township, and without the limits of a muniec-
ipal corporation, entered into an oral contract with one Richard Roe, by the
conditions of which contract the said brewing company, in consideration of the
sum of $1.10, was to deliver to said Roe, at his residence in said township, in
the state of Ohio. and without the limits of a municipal corporation, free of
charge, certain intoxicating liquor, viz. one wooden keg, containing beer, and
being one-eighth of a barrel, and holding four gallons of said beer, the product
of said brewery, said consideration to be paid to said agent as such in said
township after the delivery of said beer as aforesaid, and the keg, when
emptied, to be returned at the residence of said Roe to another agent of said
brewing -company, as the property of said company, said other agent being
then and there in the employment of said company for hauling and delivering
its beer from the railroad station in said township to the residences therein of
the various purchasers, and for collecting the empty kegs and shipping them
back to sajid company at Wheeling, West Virginia. That in pursuance of said
contract the said defendant, Emil Stevens, as said agent of said hrewing com-
pany, filled in an order blank in writing (used by him for reporting such con-
tracts to his said principal) for said one-eighth of a barrel of beer, to be de-




