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I do not understand this court to hold that the creditors cannot re-
cover the bankrupt’s property or its proceeds from the purchaser.
This court holds. that such recovery cannot be had by summary pro-
ceeding in the court of bankruptcy. It is evident that this court
would not nndertake to say what the state court should decide if a
suit is brought there to recover the property or its proceeds from the
purchaser. It may be that the state court will take the view that
the sale is voidable.

Section 69 and section 3e, referred to in the opinion of the court,
both relate to bonds given to secure an alleged bankrupt agamst
damages which may result to him from the seizure of his property.
Neither sectmn is intended to secure a person situated as is the pur-
chaser in this case. No bond was given under either section. The
bankrupt is not complaining of damages to his property. If bonds had
been given under either of the sections just mentioned, he alone could
have availed himself of them.

Fuarthermore, I am far from being certain that the court of bank-
ruptey has jurisdiction to try the question of damages. As the court
of bankruptcy has no jurisdiction to entertain the proceeding of the
creditors, it is difficult to see how that court has jurisdiction to inflict
damages in that same matter. The supreme court has said that a
court which has no jurisdiction of a case cannot even award costs, or
order execution for them to issue. Mayor v. Cooper, 6 Wall. 247;
Smith v, Whitney, 116 U. 8. 175, 6 Sup. Ct. 570; Elk v. Wilkins, 112
U. 8. 98, 5 Sup. Ct. 41. Under the very views so ably expressed by
this court as to the restricted powers of the court of bankruptcy, I
have grave doubts, to say the least, with regard to the power of the
court of bankruptcy to cause to be framed and to determine an issue
between the creditors and the purchaser as to the damages,
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1, BANKRUPTCY—COMPOSITION—SETTING ASIDE.

Bankruptey Act 1898, § 13, providing that the Judge of the court of
bankruptcy may set aside a composition duly confirmed “if it shall be
made to appear upon a trial that fraud was practiced in the procuring of
such composition, and that the knowledge thereof has come to the peti-
tioners since the confirmation of such composition,” defines exclusively
the ground upon which a composition may be vacated, and operates as a
limitation upon the gemeral grant of authority in sectlon 2, cl. 9, which
gives to the courts of bankruptcy jurisdiction to ‘‘set aside compositions
and reinstate the cases.”

2. BAwE.

A composition in bankruptcy, duly confirmed by the court, will not be
set aside, on the petition of a creditor not charging fraud, merely because
such creditor’s address was erroneously stated in the bankrupt’s schedule,
and consequently the creditor had no notice of the proceedings in bank-
ruptey, and did not prove his debt, and the same was not included in the
composition,
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LOWELL, District Judge. This is a petition to set aside a com:
position. The address of the petitioning creditor was erroneously
stated by mistake in the bankrupt’s schedule, and hence the peti-
tioner received no notice of the bankruptcy proceedings. He
did not prove his debt, and the bankrupt’s deposit ‘did not cover
any dividend thereon. It is contended by the bankrupt that the
composition cannot be set aside except in pursuance of the provi-
sions of section 13 of the bankrupt act; that is ‘to say, unless
fraud was practlced in the procuring of the composition, which
is not charged in this case. The petitioner contends, on the other:
hand, that the court of bankruptey has ‘the right to vacate its
own decrees when the same have been improperly made.

Section 2 (9) of the bankrupt act gives the courts of bankruptcy
“such jurisdiction at law and in equity as will enable them to ex-
ercise original jurisdiction in bankruptcy proceedings, to confirm
or reJect compositions between debtors and their creditors, and
set aside compositions and reinstate the cases.” Section 13 pro-
vides that “the judge may, upon the application of parties in in-
terest filed at any time within six months after a composition has
been confirmed, set the same aside, and reinstate the case, if it shall
be made to appear upon a trial that fraud was practlced in the
procuring of such comp0s1t10n and that the knowledge thereof
has come to the petltloners since the confirmation of such compo
sition.” Is the authority given by section 2 limited by section 13?
I think it is, and that, as the court has no power to confirm or re-
jecta compos1t10n except pursuant to section 12, so it has no power
to set one aside except pursuant to section 13. ‘Were this' not the
case, section 13 would seem to be meaningless and useless. It
has been suggested, indeed, that some effect may be given to the
section by construing it as limiting to six months the time within
which a composition may be set aside on the ground of fraud; but
this construction severely strains the language. If it were the
true construction, then the judge might, because certain formal-
jties had not been complied with, set aside a composition at any
time, though, on the ground of fraud, he might not set it aside
after six months had passed; and so the section would be con-
strued to make formal error weightier consideration than fraud
for setting aside a composition. Again, if the construction sug-
gested by the petitioner were correct, though the judge might not,
after six months, set aside a composition upon the ground of fraud,
if knowledge’ of the fraud had come to the petitioners since the
confirmation of the composition, yet, if the knowledge of the fraud
had come. to the petitioners before the confirmation, he might, if
he saw fit, set the composition aside after any interval of time,
however long. Upon the whole, it seems clear that section 2 (9)
is intended to give the court of bankruptcy jurisdiction concerning
compositions, but not in any way to determine when composi-
tions shall be confirmed and when set aside; that section 38 (4) lim-
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its the jurisdiction to the judge, and takes it away from the ref-
eree; that section 12 defines exclusively the mode by which, and
the terms upon which, a composition may be confirmed; and that
section 13 defines excluslvely the grounds upon which ‘it may be
set aside. Similarly, section 2 (12) gives the court of bankruptcy
jurisdiction concerning discharge; section 38 (4) limits this juris-
diction to the judge; section 14 defines exclusively the conditions
under which a discharge may be granted; and section 15 defines
exclusively the conditions under which it may be revoked. The
strongest case in support of the petitioners’ contention which I
have been able to find is In re Dupee, 2 Low. 18, Fed. Cas. No. 4,183,
but that case was decided under the act of 1867, which, in this re-
spect, differed totally from that of 1898. Perhaps a case may be
imagined, not within the terms of section 13 of the latter act,
where this court would have jurisdiction to vacate its decree of
confirmation improvidently rendered; but, plainly, congress did
not contemplate that a composition should be set aside on the
ground that a creditor had failed to get notice of the proceedings
because his address was misstated in the bankrupt’s schedule by
mistake. Petition dismissed.
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1. BANKRUPTCY—EXEMPTIONS—FOLLOWING STATE DECISTIONS.

On the question of the right of the individual members of a bankrupt’
firm to hawe set apart to them, out of the partnership assets, the exemp-
tions allowed by the law of the state, the federal courts, sitting in bank-
ruptcy, will follow the rule established by the decisions of the highest
court of the state.

2. SAME—PARTNERSHIP ASSETS.

In North Carolina, in case of the bankruptey of a partnership, where
there are firm assets but no individual estate, each partner is entitled to
receive, out of the partnership assets, the exemption allowed by the law
of the state, pronded the other partner consents thereto; and the fact
that the petition in bankruptcy is s1gned by both partners is conclusive
evidence of such consent mutually given.

In Bankruptcy. In the voluntary bankruptcy of the firm of Steven-
son & King, each of the partners claimed to have set apart to him, out
of the partnership assets (there being no individual assets), the per-
sonal property exemption allowed by Const. N. C. art. 10, § 1. The
referee in bankruptey, on a hearing, decided in favor of the claim of
the bankrupts, and, on exceptions by certain creditors, this decision
was certified to the court for review.

J. H. Pou, for bankrupts,
R. C. Strong, for creditors.

PURNELL, District Judge. The bankrupts were partners and had
no personal property, except a stock of goods owned by the partnership:
firm. The only question contested and argued. was. whether both
partners are entitled to the personal property exemptions out of the



