
L. BUCKI & SON LCMBl::R CO V. ATLA:\TlC LC\IBI::[{ cu. 7c.:>

L. BUCKI & SOX LUMBER CO. v. ATLANTIC LUMBER CO.
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1. CROSS ApPEAL-DISMISSAL.

Where cross appeals are taken, or where each party reserves a bill of
exceptions and sues out a writ of error, both appeals or both writs should
be heard at the same time; and if cross appellant or plaintiff in error
suing out the second writ is not ready, without fault, when the first ap-
peal or writ is called, on showing of proper diligence a reasonable post-
ponement will be had, so that the assignments can be heard at the same
time.

2. SAME.,Vhere one suing out a cross appeal on the hearing of the first appeal
does not ask for a postponement, or show diligence, so that it can be heard
with the other appeal, as one case, as provided by Cir. Ct. App. Rule 25
(31 C. C. A. clxvi.; 90 Fed. clxvL), it will be dismissed.

In Error to the Circuit Court of the United States for the Southern
District of Florida.
H. Bisbee, for plaintiff in error.
R. H. Liggitt and J. F. Glen, for defendant in error.
Before PARDEE, McCORMICK, and SHELBY, Circuit .Judges.

SHELBY, Circuit Judge. This was an attachment suit brought
by the Atlantic Lumber Company against the L. Bucki & Son Lumber
CDmpany, and resulted in a verdict and judgment in favor of the
former and against the latter for $8,988.37. The Atlantic Lumber
Company first sued out a writ of error, and in this court the judg-
ment was affirmed; the opinion, of the court being filed January 3,
1899. The L. Bucki & Son Lumber CDmpany also reserved a bill
of exceptions on the trial, and sued out a cross writ of error; and
the case on that writ was argued March 13, 1899, and is before the
court for consideration. After the delivery of the opinion affirm-
ing the judgment on the first trial in this court, both parties made
applications for a rehearing, and it was pending these applications
that the case was arg1ted on the second writ of error. The records
and assignments of error have been carefully examined, and we are
of opinion that no error has been committed prejudicial to either
party, and that justice will be awarded either by an affirmance of
the judgment on the cross writ of error, or by its dismissal.
An appeal or writ of error will be dismissed by the court, on its

own motion, where it is not prosecuted with the diligence required
by law or the rules of the court. Grigsby v. Pureell. H9 U. 8. 505.
This is especially applicable to cross appeals. Clift v. Kuhn. 52 U. 8.
_\pp.178, 26 C. C. A. 130, and 80 Fed. 740; The 8. 8. Osborne, 105
U. 8. 447. The verdict and judgment were entel'E'd on the 7th of
May, 1898; but a motion for a nf:'W trial was madf:', and not
of by the eourt until June 80. I8Hf-:. TIl(' bill of ex("pvtions takE'll
by the plaintiff in enol' herein was XoYember 7, IHHH. 'I'll:'
writ of errol' issued XoYember HI, l:S!)R The transtript was ("f:'rtifi,d
by the tlel'k of the dreuit comt X0 relll bel' :!H, 18nS, and filed in tlds.
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court November 28, 1898, after the beginning of the present term of
this court. ,The printed record was :filed January 7, 1899, after the
opinion on ''the ·first trial in this court (92 Fed. 864) had been deliv-
ered. Where cross appeals are taken, or where each party to a
suit reserves a bill of exceptions and sues out a writ of error, an
orderly administ,ration of the law requires that 'both appeals or both
writs be at the sametillle. A cross appellan(or a 'plaintiff
,in error suing out a second wdt should be required to prosecute
his appeal or writ with such diligence as to enable the court to hear
the entire case at. once. If, without fault on his part, he was not
ready when the first appeal or writ was called, on proper application,
showing diligence, a reasonable postponement might be had, so that
the assignments of error of both sides could be heard at once. The
rules :of appellate courts usually provide for but one hearing of both
appeals. Cir. Ct. App. Rule 25 (31 C. C. A. clxvi.; 90 Fed. clxvi.);
Sup. Ct. Rule 22. And in many jurisdictions, either by statute or by
rule of court, on cross appeals or cross writs Of error both parties are
permitted to assign errors on the same record. Rev. St. U. S. § 1013.
This court has no rule to that effect, but rule 25 expressly provides
that "cross appeals shall be argued together as one case;" Such is the
usual practice. 2 Fost. Fed. Prac': (2d Ed.) p. 1017,§ 491. A practice
permitting two hearings of such' cases would cause muchincouvenience
and delay in the administration of the law. A party who appears only
as appellee or defendant in .error can only appear to defend the decree
or judgment Msailedby hi$i adversary. The Slavers, 2 Wall. 398;
The Stephen Morgan, U. S. 599; Loudon v. Taxing Dist., 104 U. S.
77.L. ,.If the jUdgment should be reversed, the party would probably
not peed to prosecute his cross appeal or writ, if the reversal secured
.a new: :tl1iaI... If it was affirmed, as in this case, he· has.succeeded in
his contention as appellee, and should. abide the result... Under proper
rules of procedure, one cannot be permitted to hold his own exceptions
in reserve, and prosecute them toadecision, or not, as, may be to his
interest, after the. decision on his adversary's assignments of error.
The twenty-fifth rule of practice 'in this court will be so applied as
to prevent this result. .
In caseS 'of cross appeals or cross writs of error,both must be heard

as one case. Where, during the trial, both parties reseI've excep-
tions, the one sJling out the second writ of error should prosecute it
,with such, diligence as toh/tve it heard with the ·first. If he should
not be really when the1J;rllt is called, OD timely application, showing
no want of diligence, a postpontlment would beha<:J., so that the rule
could be complied with by hearing both appeals or writs as one case.
The writ of error is dismissed.
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BERNHEIMER v. BRYAN, Marshal.

(Circuit Court of Appeals, Fifth Circuit. April 25, 1899.)
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1. BANKUUPTCy-ApPEAL AND REVIEw-ApPEALABLE ORDERS.
An order or decree of the district court in bankruptcy, en summary pro-

ceedings to try the title to property in the possession of a purchaser from
the bankrupt's voluntary assignee, and claimed by creditors as belonging
to the estate, is not appealable, under section 2.5 of the bankrupt act; but
the remedy of the party aggrieved is by petition for the exercise by the
circuit court of appeals of its jurisdiction to "superintend and revise, in
matter of law, the proceedings of the inferior courts of bankruptcy," un-
der section 24b.

2. SAME. .
Where an appeal from an order of the district court In bankruptcy was

allowed by the jUdge thereof, and all parties concerned had due and
actual notice, and the record brought up presents all the facts in issue
and the action of the court thereon, but the order in question was not ap-
pealable, the circuit court of appeals may permit the appellant, in lieu of
his appeal, to file a petition for revision of the proceedings in the district
court, and, on due notice thereof to entitled, proceed in the exer-
cise of Its revisory jurisdiction, or may, under special circumstances, con-
sider the case on its merits in like manner as if a formal petition had been
presented and due notice thereof given.

3. SAME-PETITION FOR REVISION.
In analogy to the rules governing the allowance of appeals and writs of

error, a petition for revision by the circuit court of appeals of proceedings
in the district court in bankruptcy may be presented to, and allowed by,
the judge of tile district court 01' anyone of the judges of the circuit court
of appeals. It should show, with reasonable clearness, the action of the
court below which the petitioner seeks to have revised, and reasonable
notice. thereof should be given to the adverse party.

4. SAME-JURISDICTION OF COURTS OF BANKRUPTCy-SUMMARY PROCEEDINGS.
Pending the hearing on a petition In involuntary bankruptcy against a

debtor who had made a general assignmeut for the benefit of his credit-
ors, petitioning creditors applied for an injunction forbidding the assignee
to sell the property in his possession, but the writ was refused, without
prejudice, for the reason that the petition therefor was not verified and
no bond was given; whereupon the assignee, before the adjUdication in
bankruptcy, but without leave of the bankruptcy court, sold the prop-
erty at public auction to appellant. After adjudication, on petition (}f
credit(}rs, the district court ordered the marshal to seize the property In
the hands of appellant, and ruled the latter to appear within 10 days and
propound his claim to the property in question, and, on his appearance
and answer, adjudged that he had no title to the property, and ordered
him to pay over the proceeds of portions thereof which he had sold at
retail. Held, that the court of bankruptcy had no jurisdiction to try the
title to the property in question on summary proceedings of this character.

5. SAME.
Where an insolvent debtor makes a general assignment for the benefit

of credit(}rs, and is afterwards adjudged bankrupt on that ground, it
seems that the trustee in bankruptcy cannot recover from the assignee the
property assigned, 01' its proceeds, on summary petition in the court of
bankruptcy, but must proceed by plenary action, at law or In equity, in
the propel' state or federal circuit court.
Per Pardee and McCormick, Circuit Judges. Parlange, District Judge,

dissenting.


