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,10 other ::haracter. The defendant company had the option to dired
deliverv either at Oklahoma City or EI Heno. It elel:ted EI R('no as
the of delivery, and so notified the plaintiff company. Actord-
ingly, delivery was there made. That terminated the transaction.

plaintiff had no further concern in the disposition of the rails.,
The defendant company is not now to be heard to say, as against the
plaintiff, that EI Reno was not the place of delivery, but that Oklahoma
City was. It cannot be affirmed with any degree of certainty that
the arrangement between the two railroad companies wrought no
detriment to the plaintiff. notification to deliver at EI Reno shut
up the plaintiff to one route, and, it seems. was intended to do l;!0.
If the plaintiff had been notified todelivel' at Oklahoma City, it would
have had the choice of two routes of transportation. That fixed freight
rates of $4.15 a ton had then been established on these two lines froIn
Pueblo to Oklahoma City is not satisfactorily shown. 'fhe weight of
the evidence, we think, tends rather to the contrary conclusion. The
president of the defendant company himself, speaking of the Chicago,
Roek Island & Pacific people, testified: "After they made this ar-
rangement with us, in order to enable them to the more
carry it out. as I understand, they issued the tariff showing a rate of
$4.15 to Oklahoma City." Again. he stated: "They made no rate to
EI Reno. * * * The only published rate was to Oklahoma City:'
There is evidence to show that freight rates from Pueblo to Oklahoma
City were then the subject of special contract. and that by the Atch-
ison, Topeka & Santa Fe Railroad the plaintiff could have had the
rails transported to Oklahoma City for $3.75 a ton. The defendant
had no right to deprive the plaintiff of an opportunity to procure that
rate. The judgment of the circuit court is affirmed.
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RAILROADS-INJURY TO TRESPASSER ON TRACK-CARE REQUIRED.
A railroad company cannot be held responsible for running over a tres-

passer asleep upon its track, in the absence of wanton negligence on the
part of its employes in charge of the train; and a recovery is not war-
ranted by evidence showing that plaintiff's intestate, while drunk, lay
down upon the track of defendant's road and went to sleep, and was run
over and killed by a train, when the engineer and fireman were keeping
a proper lookout, and saw the object, but at tlrst believed it to be merely
a coat, and, as soon as they were neal' enough to distinguish that it was
a person, used every effort to stop the train.

In Error to the Circuit Court of the United States for the Southern
District of New York.
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WALLACE, Circuit Judge. This is a writ of error by the defend-
ant in the court below to review a judgment for the plaintiff entered
upon the verdict of a jury.
The action was brought to recover damages for the death of Wil-

liam Fealy, the plaintiff's intestate, upon the theory that his death
was caused by the negligence of tb.e defendant. He was killed by the
train of the defendant while he was lying upon its track. The evi-
dence indicated that while! intoxicated he had left the highway, and
gone some distance along the track, and laid down between the rails,
and fallen asleep, lying parallel with the rails; that, as the train of the
defendant approached the place, it was running at a speed of about 25
miles an hour; that, after it had rounded a curve a quarter of a mile
away, the engineer saw an object on the track, which he supposed to be
a man's that he. and the fireman of the engine watched the ob-
ject, in doubt as to what it was; that when about 150 feet away the
fireman exclaimed "My God! It's a man!" and the engineer then ap-
plied, the air brakes, and'stopped the train as soon as it could be
stopped, but not before it had struck the deceased.
The instructions of the court to the jury submitted the case to them

upon the theory that if the engineer or fireman supposed, or ought to
have)nown, that the object seen by them on the track was a man, and
did not then blow the whistle or slow iIp the train so as to have it
under co;ntrol,the jury might find the defendant guilty of negligence.
He refused to instruct the jury, as requested by the defendant, that the
defendant was not responilible for an error of judgment on the part
of the engineer or fireman, as to what the object on the track was, if
they exercised reasonable care in lookiFg to see what it was ; and he
also refused to instruct them that, if' the engineer believed that the
object was a coat or a bundle, he was not negligent in acting upon
that supposition until he discovered it to be incorrect. The assign-
ments of error challenge the correctnesS! of these rulings.
We are of t4(l9pinion that the case was presented to the jury by

the trial judge under a wrong theory of the liability of the defendant.
A railroad company ought not to be held responsible for running over
a trespasser, who, sober or drunk, has located himself between its
tracks and gone to sleep, in the absence of wanton negligence in the
management of the train 'on the part of the employes in charge. The

it'to the passengersoll the train, and to persons law-
fully upon the track, to keep a lookout, in order to prevent injury to
them; but he owes no such duty to ll, trespasser. 'If, seeing him, and
realizing that he will not probably remove himself ,from in front of the
train in ,time to escape injury, the engineer then does what he rea-
sonablycaIj. to avoid injuring hiI:ll, he has, done his full duty.
In Valley Co. v. Howe, 3 C. C. A. 121,52 Fed. 362, it was held that

fill engineer backing his train at night in search of cars which had
bl'okenfromit owed no duty to keep a lookoutwith respect to a brake-
man asleep upon the track, and that the company was only charge-
able with negligence in case of wan.t of care, by the engineer after dis-
covering the brakeman. In Button v.nailroad Co., 18 N. Y. 248-259,
where the plaintiff's intestate was killed while lying upon the track of
the defendant, the cour,t;by Harris, J., said that the jury should have
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been instructed that the question for them to decide was whether, by
the exercise of reasonable care and prudence after the deceased was
discovered, the driver might have saved his life. In O'Keefe v. Rail-
road Co., 32 Iowa, 467, where an intoxicated man lying down on the
defendant's track was run over by an engine which had no headlight,
the court charged the jury that he could not, under these circumstl:"Il-
ces, recover, "unless they found that the defendant or its agents had
knowledge that he was thus lying in time to prevent the accident,
or could have known with the exercise of ordinary caution." The latter
part of the instruction was held to be erroneous, and the judgment
was reversed on that ground. In Railroad Co. v. Tartt, 12 C. C. A.
618, 64 Fed. 823, the court held that there could be no recovery for
the death of a person killed by a train while walking along the track
for his own convenience merely, unless it was caused by the em-
ployes of the defendant willfully, or by negligence so gross as to imply
willfulness. In the case of Blanchard v. Railroad Co., 126 Ill. 416, 18
X E. 799, it was held that where a person was killed by a train while
wrpngfully on the railway track, walking there for mere convenience
or pleasure, not at a public crossing, the company was not liable "un-
less his death was caused willfully and wantonly, or by such gross
negligence as is evidence of willfulness." In Johnson v. Railroad Co.,
125 Mass. 75, it was held that a person injured while trespassing on
a railroad track, by coming in collision with a train, was guilty of
negligence, which, as matter of law, precluded his maintaining an
action therefor unless the injury was willfully inflicted. In Railroad
Co. v. Bennett, 16 C. C. A. 300, 69 Fed. 525, the court held that only
duty which a railroad company owes to those who, without its knowl-
edge or consent, enter upon its tracks, not at a crossing or other like
public place, is not wantonly or unnecessarily to inflict an injury
upon them after its employes have discovered them. Other cases
affirming the general proposition are Denman v. Railroad Co., 26 Minn.
356,4 N. W. 605, and Yarnall v. Railroad Co., 75 Mo. 575.
Upon the evidence in the case, if the trial judge had seen fit to di·

rect a verdict for the defendant, we shonld not have been disposed
to disturb the ruling.
The judgment is reversed.

MUTUAL RESERVE FUND LIFE ASS'N v. BEATTY.
(Circuit Court of Appeals, Ninth Circuit. February 13, 11:\99.)

No. 459.
1. AS LAW OF CASE

Where a case has been once before an appellate court, and reversed
the decision becomes the law of the case, and the same questions will not
be again reviewed on a subsequent appeal ()r writ ()f error.

2. LIFE INSURANCE-AcTION ON POJ,ICy-EVITlENCE.
On an issue as to whether a lIfe insurance company had by its course

of conduct waived tbe right to insist on a forfeiture of a policy because the
assured failed to pay ail assessment within the time stated in the written
notice, the fact that the assured had not been financially able lit all time.
to meet the payments promptly is immaterial.


