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v. PALATINE INS. CO.

(Circuit Court, N. D. Iowa, Cedar Rapids Division. May 2, 1899.)

ON POI.ICy-PLEADING.
The question of the validity of an. llward of appraisers appointed under

the provisions of It tire insurance pollcy to appraise a loss thereunder
cannot be raised, in an action to' recover the amount of the loss, by a de-
murrer to the petition which alleges the regularity of all the proceedings.

This is. an action on a policy of insurance against fire. Heard on
demurrer to petition.
R. C. Langan, M. A. Walsh, and·J. 8. Darling, for plaintiff.
George S. Steere and Hayes & Schuyler, for defendant.

SHlRi\.S, District Judge. From the record in this case it appears
that.on the 9th day of Januarj', 1898, the defendant company issued
to plaintiff a policy of insurance in the. sum of $5,000 upon a certain
dwelling house situated in the city of Clinton, Iowa; it being provided
in the policy that, in case of damage by fire, the insured should, with·
in 60 days after the happening of the fire, furnish to the company cer-
tain proofs of loss, and that, "in the event of disagreement as to the
amount of loss, the same shall, as above provided, be ascertained by two
competent and disinterested appraisers, the insured and this company
el:!-ch selecting one, and the two so cbosen shall first select a com-
petent and disinterested umpire. The appraisers together shall then
estimate and appraise the loss, stating, separately, sound value and
damage, and, failing to agree, shall submit their difference to the
umpire, and the award. in Writing of. any two shall determine the
amount of such loss;" it being also further provided that the loss shall
not become payable until 60 days after the required proofs of loss,
including the award of appraisers in case one is had, have been re-
ceiyed by the company. It is further averred in the petition that on
the 23d day of Januarj', 1898, the insured property was destroyed by
fire; that thereupon written notice of the fire was given to the de-
fendtmt company, and on the 6th of March, 18\)8, proofs of loss were
furnished the defendant, and that on the 9th day of March, at the
reque;st of the defendant, a written agreement was entered into pro-
viding for an appraisement of the loss sustained; that each party
selected an appraiser, and these two selected an umpire. or third ap-
praiser; that, the two appraisers originally appointed failing to agree,
the matters in difference were submitted to the umpire, and on the
aOth daJof June, 1898, an award in writing, signed bJ one of the
parties originally selected as apprai8er and by the umpire, was re-
turned, fixing the total loss to the plaintiff at the sum of $20,095;
that in making such appraisement the appraisers in all respects ob-
served the requirement of the agreement for arbitration. To this
petition a demurrer is interposed, setting forth a number of grounds
upon which it is claimed that the award is void, but the difficulty in
thus submitting the case is that the court cannot assume the facts to
be otherwise than is averred in the petition, and upon its face a cause
of action is stated.
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The theory of defendant seems to be that the award signed by two
of the appraisers must be held to recite all the facts upon which the
appraisement is based, but that is not its purpose. If the defendant
intends to dispute the validity of the award, it must be done by filing
an answer. The court cannot asS)lme that notice of the taking the
appraisement was not given to the defendant, or that in any other
respect such omissions or errors occurred as would be sufficient to
invalidate the award. Demurrer is therefore overruled.

HOLMES v. MONTAUK CO., Limited.

(Circuit Court of Appeals, Second Circuit. April 4, 1899.)

No. 126.
1. SHIP BROKIIlRS-OoMMISSIONS-!:;ALES-OPTIONS-Loss OF VESSEL-INSURANCE.

A charter party gave the charterer the option of purchasing the vessel
at any time during the charter, and required the charterer to keep the
vessel Insured, and provided that a "commission of five per cent. on the
full amount of charter, also on sale of steamer, when sold, is due, on
signment hereof, to [the broker who negotiated the charter], ship lost
or not lost." Held that, where the ship was lost before an exercIse of
the option, the broker was not entitled to a commission on the Insurance
money, as for a sale.

S. SAME.
It was Immaterial that the charterer had Intended to exercise the op-

tion.
a. PAROL EVIDENCIt-CONTRACTS-PROVINCE OF COURT.

In an action for a commission on the Insurance money, the broker
sought to show an oral agreement entitling him thercto, and introduced
the charter party in evidence. Held, that there was no ambiguity or ob-
scurity in the Instrument requIring a resort to facts aliunde to insure a
correct construction thereof, and the court properly instructed that It did
not provide for the commissIon sued for, leaving It to the jury to find
whether there was an oral contract.

8AME-ADMISSIONS BY AGENT-CORPORATIONS.
The broker, havIng testified that after the loss of the vessel he held a

conversation with defendant's president respecting the commission, be
was asked, "What took place between you'!" Held, that an objection
thereto was properly sustained, where it did not appear how long after
the loss the conversation took place, nor that the president had express
authority to make admissions as to past transactions, nor that it was part
of hIs duty to do so.

G. TRIAL-REQUESTS FOR INSTRUCTIONS-TulE.
Requests for instructions covering the entire case should be presented

before the colloquial charge.
-l. SAME-BURDEN OF PROOF-INSTRUCTIONS-IMPLIED CONTRACTS.

In an action for commissions for services as broker, where defendant
admitted that plaintiff was entitled to a certain commission, which had
been paid, and plaintiff claimed a further commission under an oral
agreement which defendant denied, a charge that plainti!! must produce
the greater weight of evidence was not objectionabie on the ground that,
after It appeared that plainti!! had rendered services and that they had
been accepted, he was not bound to show by a prepcmderance of evidence
that he was to be paid therefor.

7. WAIVER.
Though a charge that, "if your minds happen to be 'ust even, that

would show the evidence did not preponderate either way," and the ver-


