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tajned by it within the primary limits of the grant. The complain-
ant’s failure to build that portion of the road between Tres Pinos
and Alcalde is a matter for the consideration of congress. There will
be a decree for the complainant.

1

CENTRAL TRUST CO. OF NEW YORK v. WORCESTER CYCLE MFG.
CO. et al.

(Circuit Court of Appeals, Second Circuit, April‘4. 1899.)
No. 138.

1. MORTGAGE—FORECLOSURE—EVIDENCE.
*In a suit to foreclose a mortgage given to secure certain bonds, where
‘the mortgage recited. that defendant company had. an indebtedness,
and the treasurer testified that the bonds were issued in exchange
for the notes of the company, that the notes had been issued for cash
received, that the notes passed through the hands of the witness, that
& number of the bonds had been pledged to parties who made demands
on the witness for payment of the coupons due, and that the demand
_had not been complied with, in the absence of evidence to the contrary,
this Is sufficient to show that the bonds were issued for value, and the
holders were entitled to their rights under the mortgage.

2. CHATTEL MORTGAGE—DESCRIPTION OF PROPERTY.

Under Gen. St. Conn. § 3016, providing that when any manufacturing
establishment, with its machinery, shall be mortgaged, and a particular
description of the personal property executed and recorded, the retention
of such personal property shall nct impair the title of the mortgagee,
a mortgage was given to secure “all machinery, apparatus, tools, appli-
ances, and other plant, materials, fuel, devices, patents, patent rights,
and all other property, real, personal or mixed, of any name or nature
whatsoever,” of the party of the first part, situated in the town, “whether
now owned or hereafter acquired by such party.” Held not the particular
description required by the statute, so as to render the mortgage valid
where the mortgagor remains in possession.

8. RECEIVER IN FORECLOSURE." ‘
The appointment of a receiver in a foreclosure suit does not constitute
_ the taking possession of the property by the chattel mortgagee, as against
other. creditors, so as to cause a surrender and delivery of the property
by the owner to the mortgagee, and petfect his rights before the interven-
tion of other claims then made, but the receiver holds for all parties in-
terested.
4, PREMATURE FORECLOSURE.

‘Where a mortgage provides that until default for six months the party
of the first part shall be permitted.to. possess and enjoy and operate the
property, and that the trustee named therein, on written request of the
holders of the bonds, at his option, and whenever entitled to do so by the

.., terms thereof, may institute proceedmvs to foreclose this morigage, a
suit to foreclose for unpaid interest is prematurely brought unless the
default has continued for six months.

5. SaME—OBJECTIONS WAIVED.

A provision in a mortgage that on default an action to foreclose shall
not be brought within six months is for the benefit of the mortgagor, and
creditors cannot object where foreclosure is sought within that time.

Appeal from the Oll'cult Court of the United States for the District
of Connecticut.

This cause comes here upon appeal from a decree of the circuit
court, district of Connecticut, dismissing the bill, which was brought
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to foreclose a mortgage made by defendant corporation to complain-
ant as trustee for bondholders. The facts sufficiently appear in the
opinion. '
Michael H. Cardozo, for appellant.
Seymour C. Loomis and E. C. Perkins, for appellees.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. The Worcester Cycle Manufacturing
Company, a New Jersey corporation, was heretofore engaged in busi-
ness in the state of Connecticut, owning certain real and personal
property therein. On or about September 1, 1896, it executed a
mortgage to the complainant trust company to secure a proposed issue
of $500,000 5 per cent., 25-year gold bonds, of which, as the com-
plaint avers, $320,000 was issued. The property thus mortgaged is
described as:

“All and singular, the lands and premises, factories, shops, and other struc-
tures, and the appurtenances thereunto belonging, and the machinery. appara-
tus, and other plant, constructed and to be constructed, together with all the
real estate and other property, real, personal, or mixed, of the party of the
first part, more particularly described as follows: [Here follows a specific
description of several parcels of real estate situated in Massachusetts, and in
the town of Middletown, Connecticut]. And also all the real estate, lands,
storage, grounds, yards, and other premises, all factories, works, shops, ware-
houses, sheds, and all other structures and erections of the said party of the
first part situated in the said city of Worcester, and in said city of Middletown,
whether now owned or held, or hereafter to be owned, constructed, or ac-
quired. And also all machinery, apparatus, tools, appliances, and other plant,
materials, fuel, devices, patents, patent rights, and all other property, real,
personal, or mixed, of every name or nature whatsoever, of said party of the
first part, situated in said city of Worcester, and in said city of Middletown,
whether now owned, or hereafter to be owned, acquired, or used, by. said
party of the first part. And also all the things in action, contracts, claims,
and admissions of the said party of the first part, whether now owned, or
hereafter to be acquired, in connection with or relating to the said lands and
premises, factories, shops, and other structures, and said plants, machinery,
and apparatus. And also all the licenses, rights, privileges, consents, ease-
ments, and franchises of the said party of the first part, including the fran-
chise to be a corporation, whether now possessed or hereafter to be acquired
by the said party of the first part, and used or enjoyed in connection with
the said lands and premises, factories, shops, and other structures, and said
plant, machinery, and apparatus.”

The mortgage contains the provisions usually found in documents
of this character. Such of them as are relevant to a decision of this
case will be hereafter referred to. The mortgage was duly recorded
in the office of the town clerk of Middletown on or about September
5, 1896. The first installment of interest came due March 1, 1897.
The company defaulted in its payment, and also failed to pay the
taxes upon its real estate.. Thereupon, and in June, 1897, this suit
to foreclose the mortgage was brought. Defendant answered the
bill August 2, 1897; averring that all the matters and things in said
bill stated are true. A receiver of the property described in the bill
was appointed. The record does not disclose the date of this order,
nor the date of its entry. It may fairly be inferred, however, that
the receiver was appointed some time in June or July, 1897. The
precise date is immaterial. He forthwith entered into possession
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of the property, and has since held the same. On November 5, 1897,
the appellee: Goodrich was appoeinted trustee in insolvency of the
cycle company by the probate court of Middletown, Conn. Thereupon
Goodrich, as such trustee, filed a petition in the United States circuit
court for the district of Connecticut, seeking to intervene in the
foreclosure suit. The petition was granted (86 Fed. 35), with a pro-
viso that'the inteérvener should be heard only as to the sufficiency of
the bill. Upon appeal this court modified the decision of the cir-
cuit court, so as to allow the intervener “to be heard by proof and argu-
ment to support the claim of the parties whom he represents, viz.
the creditors of the defendant.” THe thereupon filed an answer, and
the issues raised were disposed of in the circuit court at final hear-
ing upon pleadings and proofs (90 Fed. 584, 91 Fed. 212); and it is
from such decision that this appeal is taken.

The contention of the trustee, Goodrich, is: First, that the mort-
gage indebtedness was not sufficiently proved; second, that the mort-
gage, when made, was void as against the creditors of the mortgagor;
third, that the appointment of a receiver, and his taking possession
of the property, were not equivalent to a taking possession thereof by
the mortgagee; fourth, that the suit to foreclose the mortgage was
prematurely brought.

1. The defendant cycle company was formed by the consolidation
of two New Jersey corporations, under an agreement and act of
merger which provided that the property of the two constituent com-
panies should become the property of the consolidated company, and
that all debts and liabilities of either of said corporations should
thenceforth attach to said new or consolidated company, and might
be enforced against it to the same extent as if said debts and lia-
bilities had been incurred or contracted by it.” The minutes of the
meeting of the stockholders of the new company of August 20, 1896,
and of the meeting of its directors of August: 24, 1896, both showed
that the issuing of the bonds and the making of the mortgage were
duly authorized; and on September 3, 1896, a resolution was adopted
authorizing. the delivery of the 320 bonds to the defendant cycle com-
pany. They were so delivered by the trust company,—being handed
over to the:treasurer of the cycle company,—and none of them have
been returned for payment or cancellation.” The mortgage recites
that the defendant company had a floating indebtedness, incurred in
its business, amounting to upwards of $300,000. The treasurer tes-
tified that the floating indebtedness referred to was the indebtedness
of the old company; that: the 320 bonds were all issued in exchange
for notes of the old company; that these notes had been issued by
the old company for cash received principally from Camille Weiden-
feldt, or Lawson, Weidenfeldt & Co.; that, except for some that was
received prior to his term of officei (he was treasurer of the old com-
pany from January 1, 1896), the cash advanced on the notes passed
through witneéss’-hands; that quite a number of the bonds issued for
these notes were pledged with the American Exchange Bank, Selig-
man, and others, who made demand upon the witness for payment
of the coupons due on March 1, 1897, This certainly made out a prima
facie case; and, in the absence of any evidence impugning the good
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faith of the transaction, it must be held that the 'bond‘s were issued
for value, and that the holders are entitled to the rights and remedies
which the mortgage secured to them.

2. In Rood v. Welch, 28 Conn. 157, it is stated that:

“By the well-settled law of Connecticut, a mortgage, as well as an absolqte
sale, of personal property capable of immediate delivery, is, as against credit-
ors and subsequent purchasers, fraudulent and void, unless the possession of
the property accompanies and follows the transfer.”

In that state, however, as in others, the modern requirements. of
business have led to provision being made by statute for the recording
of mortgages of a certain kind of chattels, as a substitute for an open
change of possession. The relevant clauses of that statute (section
3016, Gen. St. Conn.) are as follows:

“When any manufacturing or mechanical establishment, together with the
machinery, engines, or implements, situated and used therein, * * * .shal]
be mortgaged by a deed containing & condition of defeasance, and a particular
description of such personal property, executed, acknowledged and reqorded
as mortgages of lands, the retention by the mortgagor of the possession of
such personal property shall not impair the title of the mortgagee.”

The description of personal property in the mortgage now un-
der discussion, which, it is contended, is a “particular” one, within
the meaning of this statute, reads as follows:

“And also all machinery, apparatus, tools, appliances, and other plant, ma-
terials, fuel, devices, patents, patent rights, and all other property, real, per-
sonal, or mixed, of every name or nature whatsoever, of said party of the first
part, situated in the * * * gaid city of Middletown, whether now owned,
or hereafter to be owned, acquired, or used, by said party of the first part.”

Whether this is a “particular description,” within the meaning
of the Connecticut statute, is to be determined by reference to the
decision of the Connecticut supreme court of errors. Gaylor v.
Harding, 37 Conn. 508, was an action in trover for a quantity of
machinery and manufacturing implements. Plaintiff was the trus-
tee in insolvency of a woolen manufacturing company. Defend-
ants claimed the property under a mortgage of the insolvents made
prior to the insolvency, and had taken possession under a decree
in foreclosure in a suit begun subsequently to the trustee’s ap-
pointment. The mortgage covered a certain piece of land, with
the buildings thereon, “together with, all and singular, the privi-
leges and appurtenances thereunto belonging; together, also, with
all the machinery, tools, and implements contained in the said
buildings; - * * * also, all machinery, tools, and implements
which may from time to time be added to or substituted for those
now upon said premises and in said buildings; a schedule of the
principal part of said machinery, tools, and implements being here-
unto annexed.” It appears from the statement of facts that none
of the property claimed in the trustee’s suit was more particularly
described in the schedule, but that certain pieces of machinery in-
cluded in the claim are the same, or similar in kind, and used for
similar purposes with some of those enumerated in the schedule
appended to the mortgage. The remaining articles claimed were
all in use in the mill, or liable to be required for use at any time,
and were necessary to the successful and convenient operation of
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o
the mill. A part of the property in dispute was used or designed
to be uded, as implements of, or in connection with, the machlnery
riamed in' the fchedule. The court says, “None of the property in
dlspute is particularly described in the mortgage deed, nor enumer-
ated in the schedule thereto attached,” and holds that defendants
can take no benefit of the provisions of the statute. Judgment
was directed for the value of “so much of the property described
in the declaration as is personal estate”; advising that a further
hearing be had, to ascertain whether “portions of the property are
not permanent fixtures, which pass as part of the real estate.”
This decision seems determmative of the case at bar. Our atten-
tion is called to no case in any way qualifying its conclusion that
mere general words of description are not enough, but that under
the statute there must be sufficient to identify the property. The
two authorities cited on complainant’s brief do not touch the point.
In Rowan v. Manufacturing Co., 29 Conn. 282, it appears from the
statement of facts that the mortgage “gpecifically described” a
large quantity of machinery, and the title of the morfgagee to cer-
tain after-acquired property was held good because said mortgagee
had afterwards taken possession of the factory with such subse-
quently acquired property. “Whatever effect was to be given to
the provision in itself, it became operative upon possession being
taken by the mortgagee.” Walker v. Vaughn, 33 Conn. 583. In
Buck v. Seymour, 46 Conn. 136, the question as to sufficiency of
description arose, not under the General Statutes, but under the
charter of a railroad company. The description of the personal
property in the case at bar is certainly no more “particular” than
it was in Gaylor v. Harding, supra; and the mortgage as to per-
sonal property must be held void, because unaccompanled with'
possession, and not in accordance w1th the provisions of the stat-
ute. If void for imperfect description as to the personal prop-
erty in possession, it is difficult to see upon what principle it could
be sustained as to similar property subsequently acquired.

‘3. It is held, however, in Connecticut, as in other states, that a
surrender and delivery of the property by the owner to the mort-
gagee, before the intervention of any other claims upon it, per-
fect the right of the mortgagee to the property, irrespective of
any infirmity in the description in the mortgage deed. Buck v
Seymour, 46 Conn. 156. It is contended by the defenc .nt here that
the taking possession of the property by the receiver appointed by
the court is in all respects the same as if the mortgagor had turned
over the property to the mortgagee, and in support of that con-
tention a long line of authorities is'cited in which the phrase is
used, “the possession of the receiver is the possession of the party
u{timately held to be entitled to the property.” The appellant, we
think, gives too much weight to a form of words which may have
been used appropriately enough in the cases from which they
are. cited, but which certainly were not intended to be authority
for.the proposition that the intervention of the court operates to
change the rights of any parties to -the suit, whether they were
originally parties, or are made such by subsequent order of the
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court. The sense in which the words quoted were understood by
the courts which used them is apparent from the following ex-
cerpts:

“The effect of the appointment [of a receiver of mortgaged premises] is not
to oust any party of his right to the possession of the property, but merely
to retain it for the benefit of the party who may ultimately appear to be en-
titled to it; and, when the party entitled to the estate has been ascertained,
the receiver will be considered his receiver.” Wiswall v. Sampson, 14 How.
52. “He is an officer of the court. His appointment is provisional. He is
appointed in behalf of all parties, and not of the complainant or of the de-
fendant only. He is appointed for the benefit of all parties who may estab-
lish rights in the cause. The money in his hands is in custodia legis for who-
ever can make out a title to it. It is the court itself which has the care of the
property in dispute.” Booth v. Clark, 17 How. 322. “A receiver derives his
authority from the act of the court, and not from the act of the parties at
whose suggestion or by whose consent he is appointed, and the utmost effect
of his appointment is to' put the property from that time into his custody as
an officer of the court, for the benefit of the party ultimately proved to be en-
titled, but not to change the title, or even the right of possession, in the prop-
erty.” Chicago Union Bank v. Kansas City Bank, 136 U. 8. 223, 10 Sup. Ct.
1013.

See, also, High, Rec. § 134; Coates v. Cunningham, 80 IlL 467.

The property is taken by the court, and is put into the hands of its
officer to hold for the benefit of “whom it may concern.” He holds
and manages it for the benefit of the party to whom the court may
ultimately decide that it belongs, but it would be a perversion of the
whole theory of custodia legis if the mere appointment of a receiver
were itself determinative of that “ultimate decision.” The proposi-
tion here contended for is an instance of reasoning in a circle. Con-
ceding the soundness of the conclusion expressed ante,—that as to
the personal property the description was imperfect, and the mort-
gage therefore fraudulent as to creditors, the appellant’s argument
may be thus stated: “I cannot show myself to be ultimately entitled
to the property unless I can prove a mortgage superior to the rights
of creditors. The mortgage I have proved is void as to creditors
unless I can show that I have taken possession. The possession of the
receiver must be considered to be my possession only because I am
ultimately held to be entitled to the property, but the reason why 1
am ultimately held to be entitled to the property is the very as-
sumption that the receiver’s possession is my possession.” The prop-
erty is put into the hands of the receiver only to preserve it from
harm, to secure its accretions, and to insure its delivery unimpaired
to the successful litigant, but the custody of the receiver should not
be held to make any change in the status of any litigant’s title.” In
the case at bar, so far as the personal property is concerned, it cannot
be said that the mortgagee is the successful litigant. The creditors,
in the person of their trustee, Goodrich, who has been made a party
litigant, have prevailed, since they have shown that, down to the
time the court seized the property, nothing which mortgagor and
mortgagee had done had operated to impair their rights to proceed
against. the res. If the mortgage were fraudulent as against cred-
itors then, it remains fraudulent, although an officer of the court
has taken charge of it temporarily.
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4. Tt is contended that the suit was prematurely brought The
mortgage provides (article 2) that: '

“Until default shall have been made in the performance of, all and singu-
lar, the covenants. and agreements, . * * * and until any such default shall
have continued for a-period of six months, the said party of the first part shall
be suffered and permitted to possess, rnanage, operate, and enjoy the prop-
erty, * * * and to take and use the incomes, rents,” etc.,, ‘* * * as
if this indenture had not been made.”

~ Article' 3 provides that, if default in’ the payment of interest shall
continue for six months, the principal ‘may become due. Article 4
provides that in case default shall be made in the payment of cou-
pons, and shall continue for six months, the trustee under: the mort-
gage may enter into posgession. - Article 5 provides that if any de-
fault shall be made, and ‘shall continue as aforesaid, the trustee may
sell and dispose of the property. Article 6 decldres that:

“The provision of article 5 is cumulative to the ordinary remedy of fore-
closure in the courts, and the:trustee herein may, at his discretion, and shali
. upon the written request of the holders of a majority in valde of the bonds,

* * * at the option of said trustee, and whenever entitled to do so by the
terms thereof, institute proceedings to foreclose thls mortgage,” etc.

It the only provisions hére were those cohta,med in articles 3, 4, 5,
and 6, as'above get forth, the authorities cited by complamant (Mer-
cantﬂe Trust Co. v. MISSOIII‘I K. & T. Ry. Co., 36 Fed. 221, and Same
v. Chicago, P. & St. L. Ry: Co 61 Fed. 372) would be in pomt But
in the latter of these cases the second article reserves possessmn
to the mortgagor “until default,” not until default and six months’
continuance thereof. In the former there is no article containing
provisions similar to those contained in article 2 of the mortgage now
before us. Moreover, in neither of these cases, nor in any of the
others cited (Dow v. Railroad Co., 20 Fed. 260; Farmers’ Loan &
Trust Co. v. Winona & 8. 'W. Ry. Co 59 Fed. 957 Same v. Chicago
& N. P. R. Co., 61 Fed. 543), did the mortvage contam any equivalent
of the followmg clause, which ig here found (as a proviso to article 6)
at the close of all the above(nted provisions as to rights and remedies
in the event of default:

“Neither the trustee nor the holder or holders of the bonds intended to be
hereby secured, or any of them, shall sell the premises hereby mortgaged, or
intended to be, or any part thereof, or institute any suit, action, or proceeding

in law or equity for the foreclosure hereof, or for the appointment of a re-
ceiver, otherwise than in the manner herein provided.”

It would seem that language could be no plainer; and we are
clearly of the opinion that a suit to foreclose, even for unpaid inter-
est, is' prematurely brought unless such default has continued for six
months. These provisions, however, postponing foreclosure for six
months, are wholly for the benefit of the mortgagor. They are in-
tended to secure to it an opportunity to provide means to pay up its
indebtedness, if it can and if it chooses. It need not avail of the
provisions, however; and, if it does not take advantage of this objec-
tion, no one €lze can. Guaranty Trust & Safe-Deposit Co. v. Green
Cove Springs & M. R. Co., 139 U. 8. 137, 11 Sup. Ct. 512. - Other
creditors have nothing to do with these clausai in the mortgage. They
were not inserted for their benefit, and they cannot be heard to de-



UNITED STATES V. HOWARD. 719

mand that the mortgagor shall insist upon the objection, so as to
secure further time, when further time is neither required nor wished
for. The situation is not changed by the circumstance that the cred-
itors are represented by the trustee in insolvency of the debtor. To
hold that he may insist upon using his position as representative of
the debtor to harass and delay the secured creditor, in the interest
of the unsecured creditors, when these very unsecured creditors them-
selves, if individually intervening, would have no right so to do, would
be a perversion of equity. Inasmuch as the mortgagor defendant has
not raised the objection that the suit is prematurely brought, the
clauses above cited are no bar to recovery.

The decree of the circuit court is reversed, with costs, and cause
remanded, with instructions to proceed with. the foreclosure as to the
real estate, and to dismiss the bill as to the personal property. The
circuit court will determine, as to any disputed item, whether it is to
be considered real or personal property, and will dispose of it in
conformity to this opinion,

UNITED STATES ex rel. STEWART v. HOWARD et al.
(Circuit Court, W. D. Missouri, W. D. April 25, 1899.)

1. CLeErgs oF Circurr Courrs—BoNps—RieHT OF INDIVIDUAL TO SUE ON AS
RELATOR. '

The bond required from a clerk of a circuit court of the United States
by Rev. St. § 795, conditioned generally for the faithful discharge of the
duties of his office, among which are receiving, keeping, and paying out
money pursuant to the requirements of the statutes and the orders of
the court, which money, from the nature of the court’s jurisdiction and its
practical exercise, is necessarily largely that of private suitors, must be
held by legal intendment to have been provided for the protection of
such suitors, as well as of the government, and the statutes by implica-
tion authorize a suitor to put the bond in suit in the name of the United
States, to his use, for the redress of wrongs within its purview.

2. SAME—REcEIPT OF MONEY IN OFFICIAL CAPACITY—ORDER OF COURT.

A recital in the record of a circuit court in a cause, signed by the judge,
that & sum of money tendered to the plaintiff by the defendant’s pleading
had been paid into court, when it was in fact paid to the clerk on'the same
day, i8 a sanction of the payment by the court at the time, which is
equivalent to an express order for its receipt, and, coupled with further
recitals in the record during the progress of the cause treating the money
as in the custody of the court, shows that it was in the hands of’ the clerk
in his official capacity, and he is liable on his bond for its misapphcatlon

8. BaME—FAILURE To DrrPostr MONEY IN REGISTRY OF COURT.

The facts that the statutes of the United States (Rev. St. §§ 995, 996)
require all money paid into any federal court or received by its officers
in any cause to be at once paid into the registry of the court, to be drawn
out only on an order of a judge, and that a clerk, in violation of such pro-
visions, failed to deposit money so received by him, but appropriated it
to his own use, constitute no defense to an action against the sureties on
his official bond for its recovery. }

4, SaME—RigHT OF ACTION ON BOND.

A judgment in favor of a plaintiff for the amount of a tender made
by defendant, where the money had been paid into court, vests the plain-
tiff with the right to such money and all legal remedies for its enforce-
ment, and he may maintain an action on the bond of the clerk for its mis-
appropriation.



