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wenerie description, the right to make the patented article and to use
the generic name passed to the public upon the expiration of the pat-
ent, and that, therefore, the exclusive right to use the trade-mark of
the corset ceased with the life of the Lyman patent. In this case the
name antedated this patent by more than 24 years, and the name, and
not the patent, so far as can be seen, gave value to the article. The
Drucker patent was for an alleged improvement in the old class of cor-
sets, in which seams run transversely, and was of no value. The
Lyman patent was for an alleged improvement upon Drucker in the
same class of corsets. The Thomson corset was extensively advertised,
and was a favorite, but whether its value was connected with the
Lyman patent is unknown.

The decrees of the circuit court are reversed, with costs, upon the
appeal from the decree upon the cross bill; and the cases are remand-
ed to that court, with instructions to dismiss the two bills of the com-
plainant, without costs, and to enter a decree, with costs, upon the
cross bill, that Batcheller has no adequate title to the trade-mark, and
for an injunction against its use, upon such terms, as to time of issuing
the order, as the circuit court shall deem reasonable.

MAXWELL v. GOODWIN.
(Circuit Court, N, D. Illinois. April 26, 1899.)

1. LiTERARY PROPERTY—DRAMATIC COoMPOSITIONS—TEST OF INFRINGEMERT.
The weight of American authority sustains an author’s right of property
in his dramatic compositions aside from that given by copyright statutes,
and establishes the test of piracy of such a composition as being, not
whether it is copied in the language of the original, but whether it is, in
substance, reproduced without authority, either in whole or in a material
part.

2. SaME—AcTiON FOR PIRACY—PowER OF COURT TO SET ASIDE VERDICT.

The rule held in patent causes at law that issues as to infringement
and identity should be submitted to a jury applies in actions for infringe-
ment or piracy of dramatic compositions, but under the same rule the
court is authorized to set aside a verdict unsatisfactory to itself as against
the weight of evidence,

On motion to set aside the verdict, which found the defendant
guilty, and assessed the damages of the plaintiff at $10,000, in an
action charging piracy of an unpublished play called “Congress,”
of which plaintiff is the author.

W. J. Strong, for plaintiff.
W. K. Lowry and F. F. Reed, for defendant.

SEAMAN, District Judge. Interesting questions of law were pre-
sented at the trial, which affect the right of action independent of
any contention on the facts, and are reargued on this motion with
thoroughness and ability. The propositions submitted on behalf of
the defendant are net without force. The existence of a dramatic
or stage right at common law, upon which the plaintiff’s cause of
action must rest, is controverted by the English precedents cited,
and support is found in American authorities as well for the further
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contention that there is no inherent property right in ideas, senti-
ments, or creations of the imagination expressed by an author, apart
either froin the manuscript in which they are contained, or “the con-
crete form: which he has given.them, and: the language in which he
has clothed them.” Stowe v..Thomas; Fed. Cas. No. 13,614. On the
other hand, American decisions have.in notable instances upheld
dramatic rights, not resting on the copyright statutes, but as literary
property at common law; ‘and there is a line of the same authority
for the test of piracy which was given in the general instructions to
the jury in the case at bar, namely:-.

“As the owner of material possessions may assert his rights wherever or in
whatever disguise his property is found, so the author of a literary composition
may claim if as his own in whatever language or form of words it can be
identified as his production. The true test of piracy, then, is nmot whether a
composition is copied in the same language or the exact words of the original,
but whether. in substance, it is reproduced; not whether the whole, but a ma-
terial part, is takem. * * . * .The controlling question is whether the sub-
stance of the work is taken without authority.” ‘

If either of the fundamental propositions for which the defendant
contends is sustained, it is clear that this instruction was erreneous,
and that there was no question of fact for the jury. On reviewing the
authorities cited, I conclude that the instruction is in accord with the
weight and trend of decisions in this country, and that doubt whether
the rule so held is well founidéd at common' law should not be resolved
against the verdict, if it were otherwise satisfactory, as exceptions
are well preserved for final settlement on writ of error, This contin-
gency, however, is not presented here, as. I am of opinion, aside from
these questions, that the verdiet iz not supported by the evidence,
and that the tests of piracy, as further defined in thé instructions, were
clearly disregarded or misapprehended by the jury., ' '

Applying the rule held in patent causes at law, that issues of in-
fringement and - identity . must be passed upon by the jury, it was
deemed proper, if not necessary, to so 'submit the issue of infringe-
ment or piracy in this case, Under the 'same rule the court is author-
ized “to set aside a verdict unsatisfactory to itself ds against the
weight of evidence.” Bischoff v. Wethered, 9 Wall. 812, 814; Coupe
v. Royer, 155 U. 8. 578, 15 Sup. Ct. 199. DBut I do not feel justi-
fied, under the undisputed testimony here, to rest decision upon that
view alone.  The instructions were specific that, unless material por-
tions of the play of “Congress,” which were found to be the intel-
lectual production of the plaintiff, were in fact and manifestly repro-
duced and copied in the defendant’s play “Ambition,” the charge of
piracy was not sustained. The jury were further instructed, in refer-
ence to alleged resemblances between the two plays in general fea-
ture,—such as scenes laid in Washington, and relating to congressional
legislation, honest and dishonest senators or congressmen beset by
temptation at the hands of a sugar trust, love scenes complicating
the plot, secrétaries, negro servants, dudes, and other accessories of
the modern drama,—that they were, with the general theme or story
showing the triumph of an honest legislator over corrupt influences,
common subjects, for imagination, at least, in which the plaintiff pos-
sessed no right of literary property; that, unless identity was found
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in the matter and expression showing that one was copied from the
other substantially and in material parts, although not in the exact
langnage or form, there was no piracy, and the defendant was not
liable in this action. It is probable that the distinctions called-for
were imperfectly stated, and not well understood by the jury, as the
boundaries are not so Well marked; at best, as to be within ready ob-
servance. There can, however, be no identity of the production, on
which to establish a right of action at common law, short of the test
indicated in this instruction; and, so considered, I find no escape from
the conclusion that the evidence is insufficient to sustain the verdict,
whether measured as a whole or taken alone on the testimony pre-
sented by the plaintiff.

1. When the two plays are compared, read either as an entire pro-
duction or in detail in any parts or form, I can find no copying or
imitation in plot, scene, dialogue, sentiment, characters, or dramatic
situations, and no similarity, aside from the general features and sub-
jects which are pointed out in the instructions as clearly open to
common use,—resemblances which may naturally occur when congres-
sional life in Washington is the theme, and certainly there is nothing
uncommon in that subject for story or drama. Indeed, there is marked
dissimilarity in the portrayal of all the characters and in thought,
treatment, and expression, both in detail and throughout the plays.
In the one the dominant idea is apparent in the presentation of a
political issue, while the other carefully avoids any such subject;
and, briefly stated, no intellectual creation of the one reappears in
the other in any form. The plaintiff, testifying as an expert, specified
numerous points in which resemblance was asserted, but neither in
his ‘specifications nor in any point suggested by counsel can T recall
orie which comes within the definition of an intellectual creation, or
one which is not either inconsequential, or of the class of common
subjects adverted to in the instructions. Aside from the fact that Mr.
Maxwell submitted his play to the defendant in the spring of 1895,
with at least an opportunity to read and glean from it, and that the
latter presented the nmew play of “Ambition” in the following fall
season, with scenes laid in Washington, and relating to congress, no
discriminating reader would infer a common authorship, or even that
the one received inspiration from the other in material matter. In
the light of this fact, and without other explanation, the utmost of his
inference or suspicion: would be that the defendant had taken from
the former the suggestion of founding a plot on congressional life in
Washington, including the machinations of a “sugar trust,” and had
thereupon committed it to Mr. Carleton to hasten its production in a
new play to anticipate the plaintiff’s creation,—an assumed course,
which totally disregards the cumulative testimony on the part of the
defense as to the time and circamstances of the preparation of “Am-
bition,” and which would, in the extreme view, violate ethics, but no
common-law rights of propertv

2. This possible inference from the circumstance last referred to
brings the inquiry to the testimony relating to the actual origin of
the defendant’s play, which would remain as a pure question of fact
if the plays were identical in substance. The plaintiff commenced



668 93 FEDERAL REPORTER.

writing the play of “Congress,” as his first effort in that line, in the
fall of 1894, completing it three or four months later. In the spring
of 1895 he left the manuscript with the defendant, who was then in
Chicago, having no previous acquaintance, but hoping it might prove
acceptable. The manuscript was returned within a week, and the
defendant testifies that he neither read nor opened.it, and had no
information of the contents, aside from a brief statement which the
plaintiff gave in their conversations. On the other hand, the play
of “Ambition” was written for the defendant by Mr. Carleton, under
a contract in writing made September 29, 1893, which is clearly
authenticated, and refers to the “scenario” of the proposed play as
submitted therewith. Mr. Carleton testifies that he conceived and
outlined the play during several months preceding this contract,
and had prepared what is called the “scenario” of 20 or more pages,
showing plot, naming all the characters, and giving parts of the dia-
logue, substantially as the play was afterwards written; and this was
delivered when the contract was entered into. He is confirmed in
these particulars: by the testimony of Mrs. Sargensdorf, his secretary,
and that of the defendant and his manager, Mr. Appleton. The com-
pletion was delayed by circumstances which are explained; but Mr.
Carleton testifies that it was originally finished in the fall of 1894,
when he read it to. Mr. Frohman, a theatrical manager, for criticism,
after witnessing a new play just introduced called “The Bauble Shop,”
in which the principal character was a prime minister; that he had
adopted for his hero the position of secretary of state, and it was
deemed -best, to avoid any apparent coincidence, to transform him
into a senator and chairman of the committee on foreign relations.
‘With this, and changes in form, which are named, he states that the
play was rewritten, and was delivered to the defendant.in Septem-
ber, 1895, on his return from Europe; and that the plot and all sub-
stantial features remained unchanged. This testimony is corrobo-
rated by Mr. Frohman, who refers te circumstances by which the
time is fixed in his recollection. Both Mr. Carleton and Mr. Goodwin
testify that no thought or suggestion was taken from the plaintiff’s
play, nor was any knowledge of its existence communicated to the
former, nor suggestions made by the latter in any respect, at any
time, as to the plot, characters, incidents, changes, or composition.
The cumulative testimony referred to is unimpeached and uncontra-
dicted. Unless it is entirelv rejected, there is no room for inference
that the play of “Ambition,” as produced, was founded in the general
plot or characters upon the plaintiff’s production. And, if the testi-
mony is credited, it establishes the complete priority of the defend-
ant’s play in conception and development; and with eredit only in
particulars where Mr. Carleton and the defendant are corroborated by
circumstances and by other witnesses, priority is established in all
matters material to this controversy. . Therefore, in either aspect of
the testimony as indicated, the verdict must be set aside. An order
will be entered accordingly, and a new trial awarded.
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PENTUCKNT VARIABLE STITCHING SEWING-MACH. co v. JONES
. 'SPECIAL MACH. CO.

(Cirenit Court, D. Malne. January 24, 1899.)
No. 434,

1. PAYENTS—VALIDITY AND INFRINGEMENT—SEWING MACHINES,
Claims 4 and 6 of the Woodward patent, No. 354,499, for improvement
in sewing machines, construed, and held valid and infringed

2 Same—DouBLE Usg.
Heap v. Tremont & 8. Mills, 27 C. C. A. 316, 82 Fed. 449, 453, 456, ap-
plied with referenee to a new or double use,

8. SAME—EvVIDENCE—PRESUMPTIONS,
Brooks v. Sacks, 26 C. C. A. 456, 81 Fed. 403, 405, applied as to the
nature of evidence required to overcome the presumption that the patentee
is the original inventor.

This was a suit in equity by the Pentucket Variable Stitching Sew-
ing-Machine Company against the Jones Special Machine Company
for alleged infringement of patent No. 354,499, issued December 14,
1886, to Erastus Woodward, for a sewing machine. The patent con-
taing eight claims, of which, however, only 4 and 6 are here involved.
These claims read as follows:

“{4) In a sewing machine of the class described, having a universally mov-
able work feeder, the combination, with the needle, shuttle, automatic work
feeder, and a tension device adapted to produce a constant temsion on the
thread, of automatic thread holding and releasing devices, substantially as
described, whereby the needle thread is held while the shuttle is entering
the needle loop, and released while the work is belng moved by the work
feeder, as set forth.” ‘(6) The combination of the needle, the shuttle, the
work feeder, an automatic thread grasping and releasing device, and a tension

device, all arranged and operating substantially as and for the purpose speci-
fied.”

William Quinby, for complainant,
Clarke, Raymond & Coale, for defendant,

PUTNAM, Circuit Judge. The letters patent at issue in this case
contain eight claims, relating to various improvements in sewing
machines, of which only one improvement is involved here. Whether
this particular improvement occupies relatively a leading position
among those covered by all the claims of the patent, or only an in-
cidental one, the record does not explain to us. The difficulty of
analyzing the case, arising from this omission, ix a common one,
wherever one elaim out of a number is brought forward for the con-
sideration of the court. Under such circumstances, it becomes nec-
essary to weigh with extreme care the propositions of connsel and
the evidence of the experts, in order to make sure that they do not
concern more properly the entire subject-matter of the patent than
the particular portion in question. In the present instance this diffi-
culty is increased by the fact that the letters patent at issue, so
far as the case before us is concerned, cover merely an improve-
ment on a prior patent to the same pateniee,



