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custody of the court in bankruptey; and I can see no ground for hold-
ing that the state court was without jurisdiction to entertain the suit
originally, or that the suit should be stayed by an injunction from
this court. Furthermore, there is very grave doubt whether this court
has jurisdiction over this proceeding, viewed as a bill brought to test
the validity of the mortgage sought to be foreclosed in the state court.
The bankrupt, the trustee;, and the mortgagee are all citizens of the
state of Jowa, and the question is whether, under the provisions of
the second clause of section 23 of the Bankrupt Act of 1898, jurisdic-
tion can be maintained, except with the consent of the defendants.
In terms, this clause enacts that suits by the trustee shall only be
brought or prosecuted in the courts where the bankrupt might have
brought the same, if proceedings in bankruptcy had not been instituted.
If this limitation applies to the district courts of the United Btates,
it is clear that this court is without jurisdiction over the present bill,
and I am greatly inclined to the view that this clause is a limitation
upon the jurisdiction of the district court. In the case of In re Sie-
vers, 91 Fed. 366, is to be found a very strong argument by Judge
Adams in support of the view that this clause of section 23 is intended
to apply only to the eircuit courts. The contrary view is held by
Judge Bellinger in Burnett v. Mercantile Co., Id. 365, and by Judge
Buffington in Mitehell v. McClure, Id. 621. As this case is now before
me solely upon the application for a preliminary injunction, and as 1
hold that, assuming that this court might have jurisdiction, the show-
ing for the issnance of an injunction is not sufficient, it is not neces-
sary to finally decide this question of the extent of the jurisdiction of
this court, although, as already stated, I incline to the view that the
jurisdiction does not exist in a case of this character. The application
for an injunction is refused.
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No. 154.
1. CustoMs DurrEs—PROTESTS.

Act Cong. Feb. 26, 1845, relating to protests. on imports of goods, was
repealed by Act Cong. June 30, 1864, which substituted for the common-
law action of the importer against the collector a statutory remedy, and
regulated its incidents. The provisions of both acts were incorporated
into the Revised Statutes approved June 22, 1874; those of the act of 1864
being reproduced in section 2931, and those of the act of 1845 in section
3011. Held, that the provisions of the act of 1845 did not affect the rights
of an importer which accrued between December 1, 1873, and June 22,
1874; and, if the importer’s protests were made in the manner provided by
the act of 1864, they were valid.

2. SaAME—HATROLOTH GOODS.

Importations of bindings, braids, and buttons made between the 6th
day of February and the 15th day of June, 1874, all made of mohair,
should have been classified for duty under Act July 14, 1870, § 21, as cor-
rected by joint resolution of January 30, 1871, providing that the duty
‘‘on hair-cloth known as crinoline cloth, and on all other manufactures of
hair not otherwise herein provided for, 30 per cent. ad valorem,” and not
under the act of March 2, 1867, ‘
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In:Error to the Circuit Court of the United States for the Southern
Dlstmct of New York,

»Edwin B.:Smith, for plaintiffs in error.

‘Henry C. Platt, for defendants in error. =

Before WALLACE and SHIMAN Clrcmt Judges.

WALLACE Circuit J udge. Thls i§ 4 writ of error by the plaintiffs
in the court. below to review a judgment entered upon the direction
of the court. Between the 6th day of February and 15th day of June,
1874, the plaintiffs imported into New York certain bindings, bralds,
and buttons all made of mohair, which is the hair of the Angora goat.
Defendants’ testator, collector of the port, classified these goods under
the provisions. of the act of March 2, 1867, entitled “An act to prov1de
increased revenue from 1mp0rted Wool and for other purposes,” read-
ing as follows: '

“On webbmgs beltings, bindings, braids, galloons, fringes, gimps, cords,
cords-and-tassels, dress-trimmings, head-nets, buttons or barrel buttons, or
buttons of other’ forms for tassels or ornaments; wrought by hand or blalded
by ‘machinery; made of wool, worsted or mohair, or of which wool, worsted

or:mohair is a component material', fifty cents a pound and, in addition there-
to, fifty per centum ad valorem.” 14 Stat. 561.

' 'Within 10 days after the collector had liquidated the duties upon
this basis, but not at or before payment of these duties, the plaintiffs
protested agalnst this assessment, claiming their goods to be dutiable
under that clause of the tweénty-first section of the act of July 14,
1870 (as corrected by joint resolution of January 30, 1871), which
reads thus: ‘

“On halr-cloth' known as crinoline cloth, and on all other manufactures of
gg‘ir %%t otherwise herein provided for, 30 per cent. ad valorem.”. 16 Stat.

Answering an appeal taken by plaintiffs, the secretary of the treas-
ury affirmed the collector’s action in the premises. Thereupon this
suit was seasonably brought. These facts having been proved upon
the trial, the defendants, without offering evidence, asked to have a
verdict directed in their favor upon these grounds: (1) That plaintiffs
had not shown facts sufficient to entitle them to recover; (2) that all
the importations in suit being after December 1, 1873, and prior to
February 8, 1877, no protests were shown to have been made, filed,
or served by the plaintiffs in this action within the time prescribed by
the law in force at the time of such importations, nor has it been
shown that the payments of duty thereon were made under protest, as
then required by law, in order to enable the plaintiffs to maintain this
action; (3) that the goods in this suit were concededly braids, buttons,
and bmdmgs of mohair, and were specifically provided for eo nomine
in the act of March 2, 1867, and that the collector’s action was right
1n ‘assessing them for duty un,der said specific provision.

"The only question argued at bar is whether either the second or
thlrd objection to the right of the plaintiffs to recover is well foun -d.
The validity of the first objection depends upon the question whether
the provision in respect to protest contained in the act of congress
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of February 26, 1845, was repealed by that contained in the act of
congress of June 30, 1864. That the latter was, by implication, a
repeal of the former was declared by Mr. Justice Bradley in Barney
v. Watson, 92 U. 8. 453, and in Arnson v. Murphy, 109 U. 8. 238, 3
Sup. Ct. 184, where the question was again considered, the court ad-
hered to that opinion, and held that the act of 1864 substituted for
the common-law action of the importer against the collector a statu-
tory remedy, and regulated as to all its incidents his right of action
to recover duties illegally exacted. The provisions of both acts were,
however, incorporated into the Revised Statutes of the United States,
—those of the act of 1864 being reproduced in section 2931, and those
of the act of 1845 in section 3011; and it is insisted for the defend-
ants in error that by the terms of section 5595 both provisions were
embraced as laws of the United States in force on the 1st day of De-
cember, 1873. We cannot adopt this view. The Revised Statutes
were approved June 22, 1874, and it was from that date that they
became new enactments of the United States. It is from that date
that they are to be treated as a legislative declaration of the statute
law existing on the 1st day of December, 1873, respecting the subjects
which they embrace. The plaintiffs’ rights accrued in the interval
between December 1, 1873, and June 22, 1874; and, if their protests
were made in form and manner according to the statutes then in
force, their remedy is not taken away by a subsequent legislative
declaration that they were not thus made. Section 5595 is one of
several sections, entitled “Repeal Provisions,” intended to effectuate
the substitution of the Revised Statutes ‘for all pre-existing statutes,
and that it was not meant to affect any act done or right accruing
or accrued between December 1, 1873, and the time of the enactment
of the Revised Statutes is apparent from the other sections. We have
examined the many adjudications of the supreme court in which the
effect of section 5595 has been considered and treated as a legislative
declaration of the statute law existing on the 1st day of December,
1873, but none of them touch the present question. They are all
cases in which its declaratory force was involved in respect to occur-
rences which took place subsequent to June 22, 1874,

‘We are of the opinion that the importations should have been classi-
fied for duty, under the provision of the act of 1870, as manufactures
of mohair not specially enumerated or provided for in that act. It is
a familiar rule in the construction of tariff acts that terms of general
description must give way to those of particular description, and that
a specific provision for duty on a particular article is not superseded
by a provision of a subsequent statute imposing a different duty upon
the class of articles of which it is one of the members. The statutes
enacted at different times are parts of one composite general system,
and terms of general description in a later statute have no different
effect in displacing terms of particular description in an earlier stat-
ute than they have when both are used in the same act. Any altera-
tion is to be regarded in connection with the system, and no disturb-
ance of existing legislation is to be allowed beyond the clear intention
of congress. Saxonville Mills v. Russell, 116 U. 8. 13, 6 Sup. Ct.
237. Applying these rules to the present case, if in the earlier act,
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or in the later and, earlier acts, there were found two: provisions,—
one subjecting to: duty “bindings, braids and buttons, made of mo-
hair,” .and another subjecting to duty “all manufactures of hair,”
or “all manufactures of hair not otherwise provided:for,”—the articles
in controversy would be properly classified for duty,under the former
or more specific, provision. If in the later act congress had imposed a
duty upon “all manufactures of hair not otherwise provided for,” inas-
muech as the importations were subjected to duty by the previous
act as “bindings, braids and buttons,” they would have been other-
wise . provided for.. But in the act of 1870 the intention of congress
is distinetly expresged to reduce the duties imposed:.by pre- ex1st1ng
acts upon all manufactures of hair, except those provided for in that
act itself,—“not otherwise herein provided for.” - The word “herein”
is.most significant. It excludes any reference to earlier acts to ascer-
tain the duty upon that class of articles.: The provision includes every
aticle within the general description not in that act itself otherwise
provided for. This act was considered .in ‘Arthur’s Ex’rs v. Butter-
field, 125 U. 8. 70, 8 Sup. Ct. T14, and the court, after observing that
the WOI‘dS, “all other manufactures of hair, not otherwme herein. pro-
vided for,” meant not otherwuse provnied for in the act of which they
were a. part gaid: - S

“Theré'is no provision in that aet for other ma.nufactures of hair than crino-
line and hair seating. It therefore necessarily follows that, if the goat-hair
goods in question are to be deemed manufactures of hair, the duties are to be

asseséed in conformity with the ‘act, and not according to the provisions of
any other act.”

A smnlar questlon arose in Arthurs Ex’rs v. Vietor, 127 U. 8. 572,
8 Sup. Ct. 1225. In that case, stockings imported by the plamtlﬁs
composed in part of wool, were classified by the collector under a pro-
vision of the tariff act of March 2, 1867, subjecting to duty “woolen
cloths,”- woolen shawls, and all manufactures of wool of any descrip-
tion, made wholly or in part of wool, not herein otherwise provided
for.” The plaintiff insisted that the goods were dutiable under a
provision of an earlier act imposing duty upon “caps, gloves, leggings,
mitts, socks, stockings, woven shirts and drawers, .and all similar
articles made on frames, of whatever material composed worn by
men, women and chlldren, and not otherwise provided for.”” The
court reiterated the proposition decided in Arthur’s Ex’rs v. Butter-
field, that the words, “not othérwise herein provided for,” in an act
prescmbmg customs duties, mean not otherwise prov1ded for in the
act of which they are a part and decided that the duties were properly
imposed. under the later act. These conclusions lead to a reversal
of the judgment.
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FALCONER et al. v. MILLER et al.
(Circuit Court of Appeals, Second Circuit. April 4, 1899.)
No. 149.

CuatoMs DuTiEs—HAIRCLOTE GoODS.

Women's and children’s dress goods manufactured of hair imported be-
tween April 30, 1874, and June 24, 1874, were dutiable under Tariff Act,
July 14, 1870, § 21, as amended January 30, 1871, prescribing the duty on
“hair-cloth known as crinoline cloth, and all other manufactures of hair
not otherwise herein provided for.”

In Error to the Circuit Court of the United States for the Southern
District of New York.

W. B. Coughtry, for plaintiffs in error.
Henry C. Platt, for defendants in error.

Before WALLACE and SHIPMAN, Circuit Judges.

WALLACE, Circuit Judge. This case presents but a single ques-
tion. The plaintiffs imported into the port of New York, at various
times between April 30, 1874, and June 24, 1874, women’s and chil-
dren’s dress goods manufactured of hair, and the importations were
subjected to duty under the provisions of the tariff act of March 2,
1867, imposing duty upon “women’s and children’s dress-goods’ * * *
composed wholly or in part of wool, worsted, the hair of the alpaca
goat and other like animals.” The question is whether they were
dutiable under this provision, or under a provision of the tariff act
of July 14, 1870 (as amended January 30, 1871), prescribing the duty
on “hair-cloth known as crinoline cloth, and all other manufactures
of ‘hair not otherwise herein provided for ”

"Our decision in Dieckerhoff v. Mlller, 93 Fed. 651, determines this
case in principle. In that case, as in this, there was a provision in
the earlier tariff act more spec1ﬁcally descrlptlve of the importations
than the provision in the later act, but we held that they should have
Leen classified unider the provision of the later act, because congress
intended by that act to prescribe the duty upon the entire clasg of arti-
cles of which they were a variety, exclusive of any exceptions not
mentioned in the act itself. In this case they are “dress goods” spe-
cially enumerated in the earlier act; in the other case they were
“bindings, braids and buttons,” specially enumerated in the earlier
act. As they were also manufactures of hair, and the later act was
intended to establish the duty on all articles of that description, ex-
cept such as were otherwise provided for by its own terms, they were
dutiable under the provisions of the later act. Some observations in
the opinion in Arthur’s Ex’rs v. Butterfield, 125 U. 8. 70, 8 Sup. Ct.
714, are relied upon by the defendants in error as mferentlally sug-
gestmg that the court would not have decided that case as it did if
the facts had been like those in this case; but these observations
were not addressed to the point, and a careful reading of the opinion
satisfies us that the rule of that case extends to the facts of the pres-
ent case. As the court below directed a verdict for the defendants
upon the theory that the goods were properly classified, the judgment
must be reversed.



