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the judgment was rendered. Muller v. Ehlers, 91 U. S. 249; Ward v.
Cochran, 150 U. S. 597, 14 Sup. Ct. 230. Counsel for the defendant
in error, however, admits that the court gave an order allowing the
plaintiff. in error 60 days within which to present his bill of excep-
tions. The bill was not filed within 60 days. Counsel for plaintiff
in error tenders his affidavit "that the bill of exceptions in said cause
was presented to the judge of said district within the time prescribed
by law and the order of the court; that the same was not returned for
quite a long while to counsel for appellant for examination, and this,
and this only, delayed the suing out of the writ of error,-the same
being sued out promptly upon the receipt of the bill of exceptions by
counsel." The writ of error was sued out on April 28, 1898,-more
than 6 months after the bill of exceptions was signed by the trial
judge, and more than 10 months after the entry of the final judgment.
Whether an order by the trial court giving time within which to pre-
pare and have allowed a bill of exceptions has the effect of a motion
for a new trial, held under advisement by the court, in determining
when the time within which a writ of error may be sued out under the
act of 1891, need not be decided, because the 6 months allowed by said
act had elapsed in this case, whether we count from the actual date
of entry of the judgment, or from the expiration of the 60 days allowed
by the court, or even from the day when the bill of exceptions was
signed by the trial judge. We are clear that the writ was sued out too
late to give this court jurisdiction. See City of Waxahachie v.
Coler (recently decided) 92 Fed. 284. Writ of error dismissed.
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l MONEY PAID-VOLUNTEER-PAYMENT MADE BY CLAU1ANT TO PROTECT PROP-
ERTY DURING LITIGATION.
A decree adjudged that the defendant In the suit held certain mining

stock as trustee for the complainant, and directed Its transfer on payment
by complainant of a sum found due the defendant for disbursements, and
which was made a lien on the stock. The defendant appealed from the
decree to the supreme court, claiming the stock as absolute owner. Pend-
Ing the appeal, assessments were made on the stock, the payment of which
was necessary to prevent the stock from being sold. and which the de-
fendant paid. The decree below was affirmed, after which, for the first
time, the complainant tendered payment of the sum thereby found due
the defendant. Held, that the appeal taken by the defendant was only an
exercise of a legal right, and could not be regarded as wrongful, although
a repudiation of the trust; and as, In any event, he was entitled to protect
his !Jen on the stock, his payment of the assessments was not officious
nor the act of a volunteer. and that on the complainant's taking ad-
vantage of the decree after Its affirmance, and obtaining from the court a
transfer of the stock, he at once became liable as upon an Implied promise
to repay to the defendant the amount of such assessments. as having been
made to his use a.nd benefit.

L LIMITATION OF ACTIONS-ACCRUAL OF CAUSE OF ACTION.
A cause of action to recover the money paid on such assessments did

not arise until the complainant In the suit availed himself of the decree
1 nl'hf'lIrfng denied May 23. 1899.
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'by taldng '0. tl-ansfer of the stock, and thus obtaining tM benefit of such
paymentijj and an actMn thereon wouldnQt be barred, under the Cali-
fOrnia statute,!Jlntil two yean. from that time.

3. EVIDENCE-ADMISSIONS BY RECORD.
When it appears from, bill of exceptions that the evidence upon the

trial consisted of admissi(jns Of fact maqe by the parties in 0l?en court, the
circuit court of appeals will treat such ac!lmissions as equivalent to a formal
case agreed, and thereupon direct the circuit court to render a proper judg-
ment upon such undisputed facts.

In Error to the Circuit Court of the United States for the Northern
District of California.
George W. Towle, Jr., for plaintiff in error.
Pierson &Mitchell, for defendants in error.
Before GILBERT and ROSS, Circuit Judges, and DE HAVEN,

District Judge.

DE HAVEN, District Judge. This was an action at law to recover
from the defendants, as executors of the, will of JamesG. Fair, de-
ceased, the sumo! $15,190.60, paid by,plaintiff on ac.count of assess-
ments on certain. shares of stock alleged to have been beld by him,
at the time of. Buch payment, in trust for said Fair. The complaint
further alleges the, money paid by plaintiff on account of said
assessments was 'so paid atthe special instance and request of Fair,
and to his sole, use and beuefit.ltappears that on March 28, 1874,
the plaintiff executed an instrumentin which he declared that he was
the owner of an undivided half of certain mining property, known as
the "Morgan Mine," and held said half interest equally for himself
and one R. H. Sinton, and therein promised that, whenever said mine
should be sold or otherwise disposed of, he would account to said Sin-
ton, his heirs or assigns, for one-half of the proceeds of such sale
or other disposition of the property, after the payment' of all neces-
sary expenses theretofore or thereafter to be incurred "in and about
the property up to the time of such sale or other disposition thereof."
The plaintiff, on April 9, 1875, conveyed the property mentioned to the
Morgan Mining Company for 9,997 shares of the stock of that company,
and by mean assignment one Dunham became the owner of the in-
terest of Sinton in the property described in, the trust instrument, and
entitled to the shares of stock for which such interest had been ex-
changed. Thereafter, on June 29, 1875, Dunham applied to the
plaintiff for an accounting, and offered to pay whatever expenses had
been incurred by him in relation to such trust property, and demanded
an assignment of the stock for which such trust property had been
exchanged. The plaintiff refused to render an account, denied the
trust, and claimed to own all of said shares of stock. Dunham there-
upon commenced an action in the circuit court of the United States,
Ninth circuit, for the Northern distriCt of California, against Irvine,
the plaintiff herein, in which he asked Jo have the trust declared and
for an accounting, and on May 3, 1876, he assigned to James G. Fair
all of his interest in the shares of stock and matters involved in said
Ilction of Dunham v. Irvine, and the action was thereafter prosecuted
by Fair in the name .of Dunham. Such proceedings were had therein
that on December 24, 1879, a decree was entered in that action to the
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effect that this plaintiff held 4,998i of the shares of the stock of
the Morgan Mining Company under the trust declared in the instru-
ment hereinbefore referred to, subject, however, to the payment of
the sum of $14,221.76, found by the decree to be due him on account
of the payment by him of necessary expenses as contemplated by said
declaration of trust; and it was further adjudged that upon the pay-
ment to this plaintiff. by Dunham, or his assigns, of the sum of
$14,221.76, within 60 days after the date of the decree, with interest,
he should transfer to Dunham, or assigns, said stock. On the day
when this decree was entered, the plaintiff herein took an appeal
therefrom to the supreme court, and the decree was subsequently af-
firmed by the supreme court. 4 Sup. Ct. 501. It was admitted upon
the trial that on April 30, 1884, James G. Fair tendered to the plain-
tiff herein the whole amount found to be due him by the said decree
of the circuit court of the United States, with interest thereon, but no
tender of any part thereof was made prior to the determination by
the supreme court of plaintiff's appeal from that decree. This tender
was refused by plaintiff, and Fair thereupon paid the amount so ten-
dered to a commissioner appointed to receive the same by the final
decree in the action of Dunham v. Irvine, and the shares of stock
in controversy in that action were by the commissioner, acting under
the power vested in him by such decree, transferred to Fair. It
was also admitted that between the date of taking the appeal from
the decree of the circuit court in Dunham v. Irvine, and its final
determination by the supreme court, on April 4, 1884, the plaintiff
herein paid $15,190.60 on account of assessments duly levied by the
Morgan Mining Company upon the shares of stock in controversy in
said action, and which, by the decree of the United States circuit
court therein, he was adjudged to hold in tmst for Dunham or his
assigns; that, if these assessments had not been paid, the stoek would
have been sold; and "that each of said assessments was paid by
Irvine from his own funds at the last moment that the same could
be paid before the said shares would otherwise have been lawfully
offered for sale and have been lawfully sold to satisfy such several
assessments, and that such payments were each and all made by said
Irvine to protect said shares from being sold." There was, however,
no evidence given upon the trial tending to show that such assess-
ments were paid by plaintiff upon the express request of Dunham or
Fair. Upon the foregoing facts, which are not disputed, the circuit
court found that, at the time of paying the assessmentB referred to,
the plaintiff claimed to hold the shares in his own right, and not in
trust for James G. Fair, and that each and all of the assessments
upon the said shares of stock so paid by the plaintiff were paid.by
him for his own use and for the protection of his own interests, and
not at the instance or request of James G. Fair, nor for his use
or benefit; that the payment of said assessments was not neces-
sary to be made by the plaintiff to protect or preserve the interest
of James G. Fair in the shares of stock, or in or to any part thereof,
nor was such payment made "by the plaintiff as trustee of said shares
of stock, or for account thereof or of said James G. Fair"; that, at
the time of paying such assessments, plaintiff did not hold the shares
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of stock as trustee of James G. Fair, "but held ,the same wrong-
.fully and without the consent of said james G. l\rd was, as to
the holding of the same, an involuntary trustee, and by operation of
law solely." And it was further found that, during the whole time
referred to in the complaint, "the said James G. Fair, as the plaintiff
well knew, was the owner of said shares and desired to have the pos-
session thereof, and to have the same transferred to his own name
upon the books of said corporation, and to pay all the assessments
levied thereon, but the plaintiff, wrongfully and in disregard of the
rights of said James G. Fair, at all times held said shares of stock
adversely to said James G. Fair, and claimed the same to be, and
treated the same as, his own individual property." As a conclusion
of law from these and other findings not necessary to be here stated,
and for the reasons given in its opinion, reported in 84 Fed. 127, the
circuit court held that the plaintiff was not entitled to recover, and
judgment was thereupon entered in favor of the defendants. The case
is brought here by the plaintiff in the action on a writ of error to
reverse this judgment.
The errors assigned present the general question whether the find-

ings of the circuit court above referred to are not opposed to the
admitted facts as hereinbefore stated, the assignment of errors set-
ting forth that upon such admitted facts the court ought to have
found as facts that, at the time of paying the assessments thereon,
the plaintiff, in error held the shares of stock referred to in the com-
plaint and findings as the trustee of Fair, upon the express trust
established by the decree in Dunliam v. Irvine; that the payment of
such assessments was necessary in order to protect the interest of
Fair in said shares; and that the amount paid by the plaintiff in
error on account of such assessments was paid for the use and benefit
of Fair. The eonclusion of the circuit court that, in making the pay-
ments which are the foundation of this action, the plaintiff in error
was not acting as the trustee of James G. Fair under the trust found
to exist by the decree in Dunham v. Irvine, is clearly correct. He was,
at the time when such payments were made, actively engaged in re-
pudiating that trust, and was prosecuting an appeal to the supreme
court for the purpose of securing a reversal of the decree by which
it was established. The fact, however, that, in paying the assess-
ments referred to, the plaintiff was not acting as the trustee for James
G. Fair and solely for his benefit, is not sufficient to defeat this action,
if there is any other independent ground upon which it can be main-
tained; and whether or not such other ground exists will now be
conSidered. .The complaint may be construed as containing a count
for money paid by the plaintiff in error for the use and benefit of Fair.
The right to maintain an action for money paid to the use of another
is based upon equitable principles, and it was said by Chancellor Wal-
worth, in Wright v. Butler, 6 Wend. 284:
"These actions on the money counts are resorted to as substitutes for bills

in chancery, and ought to be encouraged whenever the law affords no other
remedy. and where a court of equity would compel the defendant to repay to
the plaintiff a sum of money which the latter had been compelled to pay for
his benefit."

See, also, Hunt v. Amidon, 4 Hill, 345, 348.
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To sustain such an action, the plaintiff is required to prove a pay-
ment of money, or the transfer of property of value, to the use of the
defendant, and, where the payment or transfer was made without
previous request, the proof must also show either a subsequent express
or implied promise to repay, or that the payment was not officiously
made by the plaintiff·.
"'Where no express order or request has been given, It will ordinarIly be

tmfficient for the plaintiff to show that he has paid money for the defendant
for a reasonable cause, and not officiously." 2 Green!. Ev. § 114.

And in Keener, Quasi Cont. p. 388, the author says:
"No one officiously paying the debts of another can maintain an action

either at law or in equity to recover from the debtor the money so paid. To
hold otherwise would be to hold that a person has a right to thrust himself
officiously upon another as his creditor. If, however, the payment made,
though made without request, is not regarded in law as having been of-
ficiously made, the party so paying is entitled to be reimbursed by the debtor
to tbe extent that the debt, as between the debtor and himself, should. in
equity and good conscience, have been paid by the debtor."

This is only the statement of very familiar and well-settled prin-
ciples of law. A mere volunteer is not entitled to be repaid money
which he has expended for the benefit of another. Who is a "volun-
teer," within the meaning of this rule? A volunteer is one who has
paid the debts of another without request, when he was not legally
or morally bound so to do, and when he had no interest to protect in
making such payment. One who pays the debts of another under
such circumstances officiously intrudes himself into business which
does not concern him, and his right to compel reimbursement is not
recognized by law in the absence of a subsequent promise upon the
part of the debtor to repay. But neither a previous request to pay
nor a subsequent promise to reimburse need be proved to warrant
a recovery in ill action like this, when it is shown that the plaintiff
was, for the protection of his own property, or the preservation of a
lien held by him on property, compelled to pay what the defendant
himself ought to have paid. The payment under such circumstances
will not be deemed to have been officiously made, nor will the plaintiff
be looked upon as a mere volunteer or intermeddler in matters in
which he has no interest or concern. Let us now consider the appli-
cation of this general rule of law to the admitted facts of this case.
'Vhen plaintiff in error paid the assessments mentioned in the com-
plaint, Fair was the real owner of the shares of stock upon which
Euch assessments were levied, subject, however, to a lien thereon
held by plaintiff in error, and which lien Fair, as the assignee of Dun-
lli'lll, was required to satisfy as a condition precedent to his right to
receive from plaintiff in error a transfer of the legal title to such stock.
These were the respective rights of plaintiff in error and Fair at that
time, as such rights had been previously determined by the decree of
the circuit court in the case of Dunham v. Irvine, and thereafter
uffirmed by the supreme court upon appeal. See Irvine v. Dunham,
111 U. S, 327, 335, 4 Sup. Ct. 501. There can be no doubt that, if
the plaintiff in error had acquiesced in the decree of the circuit court
in that case, and it had then become necessary for him to pay assess-
ments upon suth stock in order to preserve the lien thereon given to



tiM 93 FEDERAL REPORTER.

him by that decree, such payment by him would not be regarded as
officious, and he would, under the law, as already stated, be entitled
to recover the amount so paid from the owner of the stock.
Was this right to protect his ascertained lien upon the stock, and

to look to Fair for reimbursement in the event that Fair should
finally be adjudged to be the owner of the stock, lost or affected by
his appeal from that decree? We do not think the appeal can be
given such effect. The plaintiff inel:ror was not bound to accept the
decree of the circuit court as final, and, in submitting the question
involved in the action of Dunham v. Irvine to the final and
judgment of the supreme court, he only exercised a legal right, and
such action of his cannot be regarded as wrongful, nor did he thereby
become a wrongdoer. By taking the appeal he rendered himself
liable, in the event of the affirmance of the decree, to answer such
damages and costs as are provided by law for the failure to prosecute
an appeal with effect, and he subjected himself to no other risk or
liability. The lien given him by the decree was not destroyed by the
act of taking such appeal, and his right to such lien was affirmed by
the subsequent judgment of the supreme court. This being so, it
would seem to follow that he had precisely the same right to make
payments to protect the title of the property in controversy in that
action, while the appeal was pending, as if such appeal had not been
taken. He was not simply an adverse claimant to the stock without
any right or title to protect at the time of paying the assessments
referred to. The entire controversy between the parties at that time
related only to the nature and extent of the interest of the plaintiff.
in error,-he claiming to be the absolute owner of the stock, while
Fair was contending for. the affirmance of the decree of the circuit
court, which gave to plaintiff in error a lien upon the stock; and
althqugh the claim of the latter, that be' was the owner of both the
legal and equitable title, was not finally sustained by the court, still
the law will not treat him as an officious volunteer in making pay-
ments necessary to protect the title to the property in litigation in
that action, and in which he had a conceded interest to the extent of
the lien finally established in his favor. There can be no presumption
that the payment' of the assessments, under the circumstances we
have stated, was intended by the plaintiff as a mere gratuity to Fair,
and as such payments were not officiously made, when Fair availed
himself of the benefit arising therefrom by taking a transfer of the
legal title to the stock, under the decree of the circuit court, heat once
became liable, as upon an implied promise, to repay the plaintiff in
error the amount thus paid, such payments being, in legal effect, to
his use and benefit; and this should have been the finding of the
circuit court upon the admissions contained in the bill of exceptions.
The case of Homestead. Co. v. Valley R. Co., 17 Wall. 153, is

. clearly distinguishable from this. That case was an equitable action
involVing the title to certain lands, and, pending the litigation, the
Homestead Company, complainant in the action, paid taxes on the
property in dispute; and, in passing upon the question of the right of
that company to be reimbursed on account of such payment, the court
in that case said:



IRV:1NE V. ANGUS. ( 35

"It seems that the appellants, during this litigation, paid the taxes on a
portion of these lands, .and claim to be reimbursed for this expenditure in case
the title is adjudged to be in the defendants, on the ground that they paid
the taxes in good faith and in ignorance of the law. But ignorance of the
law is no ground for re'covery, and the element of 'good faith will not sustain
an action where the payment has been voluntary, without any request from
the true owner of the land, and with a full knowledge of all the facts.
* • * It is true, in accordance with our decision, the taxes on these lands
were the debt of the defendants, which they should have paid; but their
refusal or negillct to do this did not authorize a contestant of their title to
make them its debtor by stepping in and paying the taxes for them, without
being requested so to do."
The language quoted shows that in that case the party seeking reim-

bursement on account of taxes paid was an adverse claimant, having
no interest whatever in the land in litigation therein, and upon
which such taxes were levied, and the decision of the court is based
on this fact; while, in the case we are com;idering, the plaintiff in
error did have a lien upon the stock upon which the assessments paid
by him were levied, and it was necessary for the preservation of this
lien that such assessments should be paid.
There is no finding upon the issue presented by that part of the

answer of defendants in error in which the statute of limitations is
pleaded as a defense. \to the action. This omission to find, however,
is not material, as the action is not barred upon the admitted facts.
Under subdivision 1 of section 339 of the Civil Code of Procedure of
the State of California, "an action upon a contract, obligation, or lia-
bility, not founded upon an instrument of writing," must be brought
within two years after the cause of action accrues. This is the pro-
vision of law applicable to the case under consideration. In our
opinion, there was no implied promise upon the part of Fair to repay
the plaintiff in error the amount paid by him on account of the assess-
mentsreferred to, until :May 21, 1884, on which day Fair availed him-
self of the benefits arising from such payments by taking a transfer
of the legal title of the stock under the decree of the circuit court.
The complaint in this action was filed April 13, 1886, and therefore
within two years after the cause of action for money paid by plaintiff
in error to the use and benefit of Fair accrued. All of the material
facts having been agreed upon by the parties at the trial, as shown
by the bill of exceptions, there is no necessity for a new trial of the
action. In accordance with the views expressed in this opinion, the
judgment will be reversed, and the cause is remanded to the circuit
court, with directions to render judgment upon the admissions of the
parties contained in the bill of exceptions, in favor of the plaintiff in
error, for the sum of $15,190.60, with legal interest thereon from May
21, 1884, and costs.
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CRAMER v. SINGER MFG. CO."

(Circuit .. Court of Appeals, Ninth Circuit. FebrUArJ 13, 1809.)

No. 472.

JUDGMBNTS-PARTtBI' ESTOPPED-AsSUMING DEFENSE.
It one not a 'party of record, nor In privity with a party of record, desires

to avail himself of the judgment as an estoppel on the ground that he In
fact defended the action, he must not only have defended It, but must
have done so openly, to the knowledge of the opposite party, and for the
defense ot his own Interests. That he employed the attorneys for the
defendant, and paid all the expenses of the defense, will not avall him,
where this was not known to the platntUr.

In Error to the Circuit Court of the United States for the Northern
District of California.
The plaintiff In error was the plaintiff In an action brought against the

Singer Manufacturing Company for the Infringement of letters patent No.
271,426, for an Improvement In treadles for sewing machines, Issued January
30, 1883, to Herman Cramer. The defendant, among other defenses, pleaded
that, In an action brought on May 31, 1893, jointly agalnst the defendant and
one Wlllis B. Fry for Infringement of the same patent, from which action the
present defendant had been dIsmIssed for want of service upon It, a verdict
and judgment had been rendered In favor of the said WUlls B. Fry, and against
the plaIntiff, whIch was a bar to the present action. Upon the trIal In the
circuit court, before JUdge Beatty, the defendant, In support of Its defense
of a former adjudIcation, 'produced In evIdence the judgment roll In the same
court In the case of Cramer v. ManufactUring Co., 59 Fed. 74, and the opinion
of Judge, McKenna, before whom said cause was tried; and supplemented the
same with the testimony of Willis B. Fry, who testified that he was, when
said action was commenced, and ever since had been, the general agent of
the Singer Manufacturing COmpany for the entire Pacific coast; that the
business of the company was selling sewing machines; that the Singer Manu-
facturing Company paid the expenses of the defense In that suit, and paid
the defendant's attorney's fees; that, In taking deposItions for the defense In
the East, the company, at his request, furnished him the models and the In-
formation necessary for his defense; that he did not personally furnish his
own counsel; that the counsel were in the case at the start, and continued
after the Singer Manufacturing Company was dismissed; that, at the time,
he did not know about the expense, but when the bills were finally paid they
were paid by the company; that he never paid a single dollar of the expense
of defending that suit out of his own funds; that he had no agreement or
understanding wIth the company that they were to reimburse him If he were
mulcted in damages; that he made no arrangements with them regarding It;
that he was present at all times during the trial, and testified as a witness,
and assisted counsel In the preparation of the defense, and assisted them In
looking up evidence, by seeing experts, and employing people for the purpose
of hunting up machines; that some of the bills may have been paid from
the San Francisco office; that, during all the time he acted as agent of the
company, he received a salary, and also a commission on the account of sales
made by him In his territory. On the evidence so offered, the court Instructed
the jury to return a verdict for the defendant, upon the ground that the judg-
ment In the case of Cramer v. Manufacttlrlng Co. was a bar to the present
action.
J. H. Miller and Crittenden Thornton, for plaintiff in error.
Chas. K. Offield and Wheaton & Kalloch, for defendant in error.
Before GILBERT and ROSS, Circuit Judges, and HA\VLEY, Dis-

trict Judge.
1 Rehearing denied May 23, 18\)9.


