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does not require transfers of stock to be registered with the county
clerk when, as in the case at bar, the transfer consists in a pledge
of stock certificates by a simple indorsement and delivery of the same
to the pledgee. The statute on which the attaching creditor relies
will accomplish the objects which the legislature probably had in
view by confining it to cases where stock is sold. It does not in ex-
press terms require transfers of stock by way of pledge to be registered
with the county clerk, and, in view of the extent to which such a
construction of the statute would prevent the use of stock certificates
for legitimate business purposes, it ought not to be so construed,
without a clear expression that such was the legislative intent.

In conclusion it may be said that it has been very forcibly argued
in behalf of the appellant that, even if section 1338 does embrace
transfers of stock by way of pledge, and réquire such transfers to be
registered with the county clerk, nevertheless, a holding to that effect
would not enable the attaching creditor to appropriate the stock
in controversy, inasmuch as actual notice of the pledge of the stock
to the appellant was given to the attaching creditor prior to his pur-
chase of the stock at the execution sale. Counsel urge with great
force that actual notice to an attaching creditor of a prior pledge or
trangfer, before the stock is actually sold, should be held tantamount
to registration with the county clerk, and a decision by the supreme
court of Arkansas (Byers v. Engles, 16 Ark. 560), construing an
analogous statute, is cited in support of such contention. However,
as we have reached the conclusion that the case at bar is not within
the provisions of section 1338, we have not deemed it necessary to
consider the latter contention, or to express any opinion thereon.
The decree of the circuit court is accordingly reversed, and the case
is remanded for a retrial.

ER‘VIN v. PEREGO et al.
(Circuit Court of Appeals, Eighth Circuit. March 6, 1899.)
No. 1,107.

1, MinEs AND MINERALS—CONFLICTING CLAIMS—VENUE.

Under Const. Utah, art. 8, § 5, requiring all actions to be tried in the
county where they arose, an action to try title to a mining claim, located
on land included in another claim on which defendant entered, arose in
the county where the land was situated and the entry made, and not in
that where the land office in which the defendant's claimm was filed was
sitnated. ‘ ; ‘

2. Actroxs 70 TRY TITLE—COMPLAINT.

An -averment, in an action to try title, that plaintiff was the owner of
the land from a date prior to the commencement of the action, is sufficient
to warrant proof of his ownership at any time within that period.

8, MINEs AND MINERALS—CLAIMS—LOCATION.

Rev. St. §§ 2319, 2320, 2324, require that, before the locator of a mining
claim on public lands shall be entitled to same, he ghall have discovered
on unappropriated land a mineral-bearing lode, and shall have distinctly
marked the boundaries of his claim, so that they may be readily traced.
Held, that the finding of the lode need not precede the staking of the claim,
and hence, where a claim was located, and the locator thereafter discov-
ered a lode thereon before the c¢laim had been appropriated by another,
he had a valid claim thereto.
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4. SamE,

That part of land on which a miner located a claim was patented to
another without his objection did not prevent him from including the part
unappropriated in another claim located on adjoining land, and obtaining
a valid title to the claim so established.

Appeal from the Circuit Court of the United States for the District
of Utah.

Edward 8. Ferry, Arthur Brown, and Henry P. Henderson, for
appellant.
(George Westervelt and J. T. Richards, for appellees.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge. Sections 6 and 7 of the act of congress
~of May 10, 1872, now sections 2325 and 2326 of the Revised Stat-
utes, provide that any one who has located a mining claim under that
act may file an application for a patent to it, together with a plat and
certain field notes, notices, and affidavits; that for 60 days the
register of the land office with whom this application is filed shall
publish and post a notice that it has been made; that, if no adverse
claim is filed at the expiration of the 60 days, it shall be assumed that
the applicant is entitled to his patent and that no adverse claim exists;
that, if an adverse claim is properly filed, proceedings in the land
office shall be stayed until the trial and decision by a court of com-
petent jurisdiction of the question who is entitled to the right of
possession of the claim; and that the patent shall issue to the party
who is adjudged by the court to have that right. There was a con-
flict between the lode mining claim Kate F'., which was owned by the
appellant, David D. Erwin, and the lode mining claim Star, which
was owned by the appellees, William Perego and Michael F. Clark.
Erwin applied for a patent to the Kate F. under the act of congress.
Perego and Clark, as owners of the Star, which included the entire
area covered by the Kate F., filed an adverse claim, and then brought
this action in the district court in the county of Summit, in the
state of Utah, to determine who was entitled to the possession of
the area in conflict between the two claims. The case was removed
to the United States circuit court, and that court heard it, and ren-
dered a decree in favor of the appellees. 85 Fed. 904. The appellant
asks a reversal of this decree on three grounds: (1) Because the
court below had no jurisdiction of the suit; (2) because the appellees’
petition was insufficient to sustain the decree; and (3) because Perego,
who located the Star claim, did not make his discovery until after he
had marked the boundaries of his claim. These objections to the de-
cree will be considered in their order. _

1. The constitution of the state of Utah provides that “all crim-
inal and civil business arising in any county must be tried in such
county unless a change of venue be taken in such cases as may be
provided by law.” Const. Utah, art. 8 § 5. The supreme court of
that state has held that, under this clause of its constitution, the courts
of that state bhave no jurisdiction te try any action brought in any
other county than that in which the cause of action arose. Konold v.
Railway Co., 51 Pac. 256. The register of the land office before whom
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the application for the patent to the Kate F. was filed in this case held
his office in Salt Lake county, in the state of Utah, while the land
in controversy is situated in Summit county, in that state. The ap-
pellant insists that the court below had no jurisdiction of this suit,
because the cause of action upon which it is founded arose in Salt
Lake county, where the application for the patent was filed, while the
action was brought in Summit county, where the land was situated.
But ‘the filing of the application for the patent did not create the
cause of action. Its only effect was to limit the time within which,
under the act of congress, the action could be advantageously brought.
The subject of the action was the right to the possession of the land.
The cause of action arose—it was created—when, in 1895, the appel-
lant entered upon the appellees’ claim, disturbed their possession, made
a discovery of ore, and located the Kate F. upon it. From that time
forward the appellees’ cause of action existed, and the acts which had
given rise to it were done in Summit county and upon the land in
controversy. Actions of ejectment, trespass, forcible entry and un-
lawful detainer, and, indeed, all actions in which the real issue is
which party is, or was at a certain time, entitled to the possession
of the land, are local in their nature, and necessarily arise where the
land is situated. This action was properly brought in Summit county,
where the real estate, the right to the possession of which was in
controversy, was located. Mosby v. Gisborn (Utah) 54 Pac. 121, 126.

2. Another objection to the decree is that the petition of the appel-
lees was ingufficient to sustain it, because it alleges that Perego was
the owner, or Perego and Clark were the owners, of the Star claim
from and after September 5, 1888, while the proof was that their
title to it did not vest in Perego, who subsequently conveyed an
interest to Clark, until some time in the autumn of 1890. This
objectiont was not made to the evidence in the court below, and it is
too trivial and frivolous to 'merit consideration. An averment that
one was the owner of land from an earlier date to the time of the
commencement of the action is certainly ample to warrant proof of
his ownership at any time within that period.

3. It is contended that the decree which sustains the location of
the Star mining claim made by Perego in 1889 is erroneous because
he made no discovery of a mineral-bearing lode within his claim
until a year after he had located and marked its boundaries. It is
insisted that there can be no valid location of a mining claim unless
the locator discovers the lode or ledge within the limits of his claim
before he marks its boundaries. Perego marked the boundaries of
the Star claim, which is sustained by this decree, in 1889; but he made
his discovery of a mineral-bearing lode within it in the fall of 1890.
It was not, however, until October, 1895, that the appellant made the
discovery and marked the boundaries of the Kate F., upon which
he relies to maintain his claim to a portion of the land covered by the
Star. It is not claimed that either of these locators failed to comply
with any of the requirements of the acts of congress, or of the stat-
utes of the state of Utah, or of any of the rules and customs of miners,
unless the fact that Perego did not make his discovery until after he
located his claim constituted such a failure; and the entire case turns
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upon that question. If the location which Perego made in 1889 be-
came valid at any time before October 5, 1895, when the appellant
made his discovery, that discovery was noet made upon unappro-
priated public land, and was void; and if Perego’s location was void
in 1895, the land was unappropriated, and Erwin’s location was valid.
The acts of congress preseribe two, and only two, prerequisites to
the vesting in a competent locator of the complete possessory title
to a lode-mining claim. They are the discovery upon unappropriated
public land of the United States within the limits of his claim of a
mineral-bearing lode, and the distinct marking of the boundaries of
his claim, so that they can be readily traced. No appropriation of
the land is made until both these requirements are fulfilled, and until
that time the lode and land sought are open to location and appropria-
tion by any competent locator; but when these requirements have been
complied with the land is no longer public, but the possession, the
right to the possession, and the right to acquire the title are irrevoca-
bly vested in the locator. Rev. St. §§ 2319, 2320, 2324; 1 Lindl. Mines,
§§ 273, 328, 350; Book v. Mining Co., 58 Fed. 108; Jupiter Min.
Co. v. Bodie Consol. Min. Co., 11 Fed. 666, 680; Zollars v. Evans,
5 Fed. 172, 175; McGinnis v. Egbert (Colo. Sup.) 5 Pac. 652, 655.
Now, Perego had complied with both these requirements five years
before the appellant had made his discovery and location on the
property in dispute. How can the order in which he fulfilled them
be material to Erwin? He marked the boundaries of his claim in
1889, and he made his discovery in 1890. If he had again marked
these boundaries on the day he made his discovery, or on the day fol-
lowing, it is not claimed that his location would have been unlawful
or invalid. But those boundaries were already marked. Why should
he be required to do the useless act of designating them again? Such
an act would not enable them to be more readily traced, and no bet-
ter notice of his claim, or of its nature or extent, would have been
given by pulling down and again establishing the monuments which
already designated its limits. It cannot have been necessary to pur-
sue this course, since the law never requires the performance of an
idle and futile ceremony. Moreover, there is no requirement in the
legislation of congress that the discovery shall be made before the
location, or that the location shall precede the discovery. The Re-
vised Statutes simply provide that both acts shall be completed be-*
fore the right of possession vests. There is no reason to be deduced
from the acts of congress or from the nature of the case why a claim
upon which the location was made before the discovery should be
held void, while one upon which the discovery was made before the
location should be held valid; and the rights of these locators should
be left where the congress established them, valid and vested when
both acts have been done, regardless of their order, but void and in-
effectual when the rights of others have intervened before either act
has been completed. The order in which the statutory requirements
for securing a lode mining claim are complied with is immaterial, so
long as the rights of others do not intervene before they are complied
with. The marking of the boundaries of the claim may precede the
discovery, or the discovery may precede the marking; and if both
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are completed before the rights of others intervene, the earlier act
will inure to the benefit of the locator as of the date of the later, and
a complete possessory title to the premises will vest in him as of the
later date. Jupiter Min. Co. v. Bodie Consol. Min. Co., 11 Fed. 666,
676; 4 Morr. Min. R. 411, 423; North Noonday Min. Co. v. Orient
Min. Co., 1 Fed. 522, 531; Zollars v. Evans, 5 Fed. 172, 175; Strepy
v. Stark (Colo. Sup.) 5 Pac. 111, 114; Thompson v. Spray, 72 Cal. 528,
533, 14 Pac. 182; Erhardt v. Boaro, 113 U. 8. 527, 536, § Sup. Ot.
560. This conclusion is decisive of the case. The location of 1889
inured to the benefit of Perego as of the date of his subsequent discov-
ery in 1890, and vested in him and his grantee the right to the pos-
session of the property in dispute from the latter date.

It is urged in the brief of counsel for appellant that the acts of
Perego in 1890 did not amount to a discovery, but were the mere
development of a vein upon which he had made a void discovery on
September 5, 1888, An examination of the record, however, has
convinced us that there is no merit in this suggestion. Perego did
make a discovery of the lode in question on September 5, 1888, but
he made this discovery within the limits of a prior location known as
the “Gopher Claim,” and a part of the Star claim was then located
on the Gopher claim. In the summer of 1889 the owners of the
Gopher applied for a patent to their claim under the act of congress,
and Perego made no claim adverse to that application. He thereby
lost all that portion of the original Star claim which was within the
limits of the Gopher. Enterprise Min. Co. v. Rico-Aspen Consol.
Min. Co., 66 Fed. 200, 208, 13 C. C. A. 390, 398, 32 U. 8. App. 75, 87;
Eureka Consgol. Min. Co. v. Richmond Min. Co., Fed. Cas. No. 4,548,
4 Sawy. 302; Kannaugh v. Mining Co., 16 Colo. 341, 27 Pac. 245.
As his discovery of September 5, 1888, was on the Gopher claim, it
was not on the unappropriated public land of the United States; and
hence his entire claim based upon that discovery was void. Rev. St.
§ 2319; Belk v. Meagher, 104 U. 8. 279, 284; Gwillim v. Donnellan,
115 U. 8. 4b, 51, 5 Sup. Ct. 1110. The result was that all that por-
tion of the Star claim within the limits of the Gopher claim went to
the owners of the Gopher, and all that portion without the boundaries
of the Gopher became unappropriated public land, and subject to

,relocation. Thereupon, in 1889, Perego caused the Star claim to be
surveyed again, marked its boundaries, and located it on that por-
tion of his first claim that was not within the boundaries of the
Gopher. In 1890 he made a new discovery of the lode, and sunk a
new shaft, within the limits of his claim and without the limits of the
Gopher. When it was determined, in 1889, that his location of 1888
was void, Perego undoubtedly had the same right to discover a lode
and locate a claim upon that portion of his former claim which re-
mained unappropriated that any other competent locator had. His
failure to secure a valid claim by his location of 1888 did not deprive
him of the right to try again. It is not necessary that a locator shall
make the first discovery of a vein or lode within his claim. All that
the statutes require is that he shall discover the lode within his claim.
The evidence in this record is clear and uncontradicted. not that
Perego was developing in 1890 the lode which he bad discovered in
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1888 and had subsequently abandoned, but that he then made a new
discovery of that lede within the limits of his relocated claim, and
that he thereby perfected his possessory title to the premises in
dispute. The decree below is affirmed,

UNITED STATES v. TENNANT et al.
(District Court, D. Washington, ‘N. D. March 25, 1899.)

CONDEMNATION OF LAND BY UNITED STATES POR FORTIFICATIONS—PROCEDURE
—NEW TRIAL.

The statutes of Washington which prescribe a special procedure for the
condemnation of land by the state for public use (Ballinger’s Ann. Codes
& St. tit. 31, ¢. 5, § 5616 et seq.), to which the general practice in civil ac-
tions is not applicable, do not authorize the trial court to set aside the ver-
dict of a jury awarding damages to the landowner, but provide that the
amount of the award shall be subject to review by the supreme court on
appeal; and under 1 Supp. Rev. St. (24 Ed.) pp. 601, 780, requiring pro-
ceedings by the United States for the condemnation of land required for
fortifications to conform, as near as may be, to the state practice in such
cases, a distriet court, in such a proceeding, has no power to set aside 4
verdict and grant a new trial on the ground that the amount awarded a
landowner is excessive.

On Motion to Set Aside a Verdict and for a New Trial.

Wilson R. Gay, U. 8. Atty.
Ellis De Bruler and Scott & McNeny, for defendants.

HANFORD, District Judge. This is a proceeding for the con-
demnation of land necessary as a site for fortifications to protect the
government dry dock at Port Orchbard. A special jury was impan-
eled, and the question as to the compensation to be rendered by the
government to each separate owner of the several tracts of land re-
quired was fixed by a separate verdict, after hearing the testimony of
witnesses called by the government and by the owners, respectively.
In favor of Mrs. Theresa Wood, the owner of several tracts of land,
containing in the aggregate about 118 acres, the jury rendered a ver-
dict for the sum of $4,600, and the United States attorney has moved
to set asgide the verdict, and for a new trial, on the ground that the
compensation awarded is excessive. Considering the testimony as
to the character and value of Mrs. Wood’s land, and the comparative
value of other land in the vicinity, I consider that the sum of $4,600
is largely in excess of the present market value of the land, and is
more than she is justly entitled to receive from the government as
damages for the taking of her property, and, if I believed that the law
authorized the granting of a new trial and the resubmission of the
question of compensation to another jury, I would not hesitate to
grant the motion of the United States attorney. But the laws of the
United States provide that proceedings for the condemnation of land
required for fortifications shall conform, as near as may be, to the
practice in condemnation proceedings in the courts of the state in
which the land is situated, prescribed by the laws of the state. 1
Supp. Rev. 8t. U. 8. (2d Ed.) pp. 601, 780. Therefore, the form of
procedure prescribed by the laws of this state in cases of appropria-



