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out of the ship’s hold,” says the witness, “is on the end of the
boom, not at the gooseneck. That chain has got all the weight
on it. That would pull it out unless it had something to keep it
in the gooseneck, and prevent it.” The model introduced by libel-
ant, and conceded to be correct, shows that the chain which sup-
ports the boom at a proper angle with the mast extends from the
mast to an iron fillet which surrounds the boom very near its
outer end, and that it is into an eye on the very same fillet that
the block is hooked through which the fall for handling cargo is
rove. Nothing could more clearly show the utter recklessness of
this man’s testimony. No negligence on the part of the vessel is
shown. The decree of the district court is reversed, with costs,
and instructions to dismiss the libel.

LLOYD v. CHAPMAN.
(Cireuit Court of Appeals, Ninth Circuit. February 27, 1899.)
No. 467.

APPEAL AND ERROR-—ASSIGNMENT OF ERRORS.

Under rule 11 of the circuit courts of appeal (31 C. C. A. cxlvi, 90
Fed. cxlvi.), on appeal from a decision of the district court in bankruptey,
the judgment will be affirmed when the record contains no assignment of
errors except a document, filed in the court below three months after
the judgment, purporting to be a “specification and assignment of errors,”
but which formed no part of the grounds on which the court acted in
allowing the appeal, and was never under its consideration.

Appeal from the District Court of the United States for the North-
ern District of California.

This was a petition in the district court, sitting as a court of bank-
ruptey, by John Lloyd, as assignee in bankruptcy of James Linforth,
John Bensley, and L. B. Benchley, co-partners under the firm name
of Linforth, Kellogg & Co., against E. W. Chapman, a creditor of the
bankrupts, to have the claim of such creditor expunged. From an
order denying the petition, the assignee appeals,

Pierson & Mitchell, for appellant,
T. M. Osmont, for appellee.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-
trict Judge.

ROSS, Circuit Judge. This is an appeal from an order made by
the district court for the Northern district of California on the 14th
day of May, 1898, denying the petition of the assignee of the estate
of John Bensley, a bankrupt, for the expunging from the files of the
estate the claim of one E. W, Chapman. 87 Fed. 386. On the part
of the appellee it is contended, among other things, that the appeal
should be dismissed, or the decree affirmed, for the reason that the
only assignment of errors embodied in the record presented to the
court and relied upon in the brief of the appellant is a so-called “Sec-
ond Amended Specification and Assignment of Errors,” filed in the
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court below Augnst 18, 1898, This document constituted no part
of the grounds upon which the court below acted in allgwing the ap-
peal'in question, and was never under the consideration of that court.
Rule 11 of the circuit courts of appeal (81 C. C. A. exlvi, 90 Fed.
cxlvi,) declares, in plain terms, that the plaintiff in error or appellant
shall file with the clerk of the court below, with his petition for the
writ of error or appeal, an assignment of errors, which shall set out
separately and particularly each error asserted and intended to be
urged, and that no writ of error or appeal shall be allowed until such
assignment of errors shall have been filed. The rule further declares
that such assignment of errors shall form part of the transcript of
the record, and be printed with it, and that, when this is not done,
counsel will not be heard, except at the request of the court, and that
errors not assigned according to this rule will be disregarded; reserv-
ing, however, to the court the right, at its option, to notice a plain
error not assigned. The filing of an assignment of errors is thus
made an essential condition to the granting of a writ of error or the
allowance of an appeal, and its purpose has been many times stated
by the courts. In Doe v. Mining Co., 17 C. C. A. 196, 70 Fed. 456,
this court said its purpose is “to apprise the opposite counsel and the
court of the particular legal points relied upon for a reversal of the
judgment of the trial court”; and, further, that “the attempt to make
the assignment of errors more particular in a brief is not proper.”
“It is in fact,” said the court, “an attempt to amend the record in this
particular without the permission of court.” In McFarlane v. Gol-
ling, 22 C. C. A. 23, 24, 76 Fed. 24, the circuit court of appeals for the
Seventh circuit said:

“The requirement of rule 11 (11 C. C. A. cli,, 47 Fed. vl), that the assign-
ment of errors shall be filed ‘with the clerk of the court below, with the petition
for the writ of error or appeal,” was designed to bring into the record at that
time a separate and particular statement ‘of each error asserted and intended
to be urged’; and to a large extent the rule is a nullity if, under general and
indefinite specifications like those quoted, the appellant may be able afterwards

to bring forward objections to the decree or judgment, which, when error was
assigned, had not been thought of.”

In Dufour v. Lang, 4 C. C. A. 663, 54 Fed. 913, the court said:

‘“The purpose of the rule is two-fold,—to advise the adversary as to what
he is to defend, and to aid the appellate court in reviewing the case.”

In the case last cited the court showed that rule 11 of the circuit
courts of appeal is based on the provisions of sections 997 and 1012
of the Revised Statutes, the first of which declares “there shall be an-
nexed to 'and returned with any writ of error for the removal of a
cause, at the day and place therein mentioned, an authenticated trans-
cript of the record, an assignment of errors, and a prayer for reversal,
with a citation to the adverse party”; and the second of which pro-
vides that “appeals from the circuit courts and district courts acting
ag circuit courts, and from district courts in prize causes, shall be
subject to the same rules, regulations, and restrictions as are or may
be prescribed in law in cases of writs of error.”

The assignment of errors, being, as thus seen, essential to the allow-
ance of an appeal or the‘granting of a' writ of error, becomes an im-



