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T. Ruby vs. H. N. Atkinson et al.;’ and, further, that it contains the state-
ment of the evidence furnished by counsel for appellants, Alice L. and John
T. Ruby, and which is said by him to have been agreed upon by counsel for
both parties.
“Given under my hand and official seal this, the 14th day of March, 1898.
“[Seal.] J. H. Finks,
“Clerk Circuit Court of the Umted States for the Northern District of Texas
“By C. A. Richardson, Deputy.”

There is no agreement in the alleged transcript as to what was the
evidence adduced on the hearing, nor is there any citation of appeal
to the defendant H. N. Atkinson.

“The clerk has no authority to approve an appeal bond, even
though the court below had attempted to give him that authority.”
Freeman v. Clay, 1 C. C. A. 115, 48 Fed. 849. The clerk’s certificate
to the alleged transcript is insufficient. It is limited to the correct-
ness of the pleadings, omits all reference to the decrees or orders of
the court and the proceedings to bring the case np on appeal, and only
certifies the evidence as furnished by the counsel for appellants, “which
is said by him to have been agreed upon by counsel for both parties.”
See Meyer v. Implement Co., 29 C. C. A. 465, 85 Fed. 874. The fail-
ure to have issued and served a citation of appeal to one of the prin-
cipal defendants, H. N. Atkinson, is fatal to the prosecution of this
appeal. Atkinson is a necessary party, the whole case being grounded
on fraud charged against him, and the principal relief sought being to
set aside a deed made in his favor. The allowance of an appeal in open
court at the term in which the final decree is rendered will obviate the
necessity of citation, if the appeal is perfected during the same term.
If the appeal is not perfected during the term, citation is necessary,
and it should be issued and served within the return day for the
appeal, and certainly must be issued and served before the expira-
tion of the period within which an appeal can be sued out. See Sage
v. Railroad Co., 96 U. 8. 712, 715; Hewitt v. Filbert, 116 T, 8. 142,
6 Sup. Ct. 319; Radford v. Folsom, 123 U. 8. 725, 8 Bup. Ct. 334;
Jacobs v. George, 150 U. 8. 415, 14 Sup. Ct. 159. The appeal is dis-
missed.

FARMERS’ LOAN & TRUST CO. v. BOARD OF SUP'RS OF ALCORN
COUNTY, MISS,, et al.

(Circuit Court of Appeals, Fifth Circuit. April 11, 1899.)
No. 775.

EscRoW-~CONTRACT TO CREATE—RIGHT 0¥ DESIGNATED DEPOSITARY TO ENFORCE.
A legislative act granting a charter to a railroad company contained a
provision authorizing any county through which the railroad might be
located by a vote to subscribe to the stock of the company and pay
therefor in bonds. It further provided that such bonds, when issued,
should be deposgited with a certain trust company of another state in
escrow, to be delivered to the railroad company, as should be agreed upon
between the company and the county. A county voted bonds under such
provision, the proposition voted on also containing the same provision as
to the deposit of the bonds in escrow. The bonds were prepared and
signed, but retained by the county. Held, that the provision of the char-
ter designating the depositary must be construed as the language of the
corporators, and not a requirement of the state, which had no relation to
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the ‘trust company, and, until an escrow was created by the act of the
lxt)artie:s in depositmg the bonds, the trust company was a stranger to the
' ttansdetion; that neither the statiite nor .the action of. the county in
voting the bonds created any contract relation between the county and the
trust company, nor conferred on the Iatter any rights which would afford
- the basis for an action by it against the county to compel the delivery of
the bonds '

Appeal from the Circuit Court of the Umted States for the Northern
District of Missigsippi.

By an act approved February 22, 1890, the legislature of the state of Mis-
sissippi granted a charter to the Greenville, Nashville & Chattancoga Rail-
way Company, which, among other things, provides that any county through
which theé road may be located may subscribe to the capital stock of the road
and pay therefor in bonds; that the question of subscription shall first be
submitted to the qualified voters of the county; that, upon the petition of 20
legal voters and taxpayers who are freeholders, askmg for such election,
notice of the election shall be given, to be held in 20 days thereafter; that, at
the appointed time and places, the electors shall assemble, ‘and be registered,
as required by law, and vote for or against the subscription; that, should
two-thirds of the voters so qualified and voting at the ‘election vote for the
subseription, the same shall be made. 'The act also provides that, should the
election result in favor of :the subscription, the stock shall at once be sub-
scribed and the bonds be at once issued. It further provides that when the
bonds are issued the president of the board of supervisors shall at once de-
posit them with the Farmers’ Loan & Trust Company, ‘of the city of New
York, to be Held in escrow, to be delivered to.the railway company at such
time as said county and said railway company may fix.

On April 14, 1890, a number of persons, describing themselves as citizens
and legal voters and taxpayers of the county of Alcorn and state of Missis-
sippi, filed with the president of the board of supervisors of that county their
petition, asking him to order an election to be held in that county on the 5th
day of May, 1890, at which the legal voters and taxpayers should vote for or
against a subscription by the county for $60,000 of the capital stock of the
railway company, in pursuance of, and by virtue of, its charter. On the same
day the board of supervisors acted on this petition, and ordered that an
election be held on May 5, 1890, at the usual polling places in the county, and
that a registration of all persons entitled to vote upon the question of sub-
scription to the stock, and payment thereof in bonds of the county, be had
on the day, and at the places when and where, the election was held. The or-
der submitting the question to the electors provided that, if the proposition
was carried, bonds in the sum of $60,000 should be at once issued and placed
in the hands of the Farmers’ Loan & Trust Company, of the city of New York,
in escrow. It also provided that $30,000 of the bonds should be delivered on
the order of its board of directors to the proper officer of the railway com-
pany, attested by the president and secretary of the railway company, for
the company, and by the chancery clerk and the president of the board of su-
pervisors of the county, .for the county, when the railway company had
completed its line of road from a point within the limits of the city of Corinth
to a point within 500 yards of the Tennessee river, and that the remaining
$30,000 of the bonds should be so delivered when the railroad should be com-
pleted to the western or southern boundary of the county of Alcorn. It pro-
vided, further, that the railway company should advance to the county the
cost of printing the bonds, or should cause the same to be printed, the cost
thereof to be refunded by the county to the railway company when it shall
run a train of cars drawn by a locomotive the whole distance between the
points before mentioned; the delivery of the bonds, and the refunding of the
‘cost of printing thereof, to be upon the condition that the railway company
shall complete its road from the Tennessee river to the city of Corinth on or
before the 1st day of December, 1891, and shall complete its road to the
western or southern line of the county by the 1st day of December, 1893, It
provided, also, that the bonds should not draw interest until they had Dbeen
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delivered to the railway company, or until the railway company became le-
¢ally entitled to demand their delivery. }

On December 12, 1890, the clerk of the board of supervisors certified the
action of the board upon the return of the election substantially as follows:
“In the matter of the special election held in the county of Alcorn, state of
Mississippi, on the 5th day of May, A. D. 1890, submitting to the legal and
qualified voters of the county the question of subscription or no subscription
of the sum of sixty thousand dollars to the capital stock of the Greenville,
Nashville & Chattanooga Railway Company; 2nd it appearing to the satisfac-
tion of this board, from the official returns made to this board by the board of
election commissioners, that at the election so held, in pursuance of an orvder of
this board bearing date the 14th day of April, 1890, and the further authority
authorizing the same under the act of iicorporation creating said railway com-
pany, passed by the legislature of the state of Mississippi, and approved the
224 day of February, 1890, that two-thirds of the legal and duly qualified
voters of Alcorn county, as shown by the special registration provided for
under the law, have voted in favor of the subscription: Therefore it is here-
by ordered that the president of this board of supervisors be, and he is here-
by, required to issue the bonds of said county, attested by the clerk of the
hoard of supervisors, in pursuance of, and as required by, the order of this
hoard, as aforesaid, and the charter of incorporation of said railway com-
pany as aforesaid.”” The record does not show whether this action of the
hoard of supervisors was had on December 12, 1890, or on some earlier date
subsequent to the date of the election.

On January 3, 1898, the Farmers’ Loan & Trust Company made a demand
in writing on the board of supervisors for the delivery in escrow to them of
the bonds in question, and on February 18, 1898, filed its bill in the circuit
court of the United States for the Northern district of Mississippi against the
county of Alcorn, the board of supervisors of that county, the clerk of the
chancery court of that county, and the Greenville, Nashville & Chattanooga
Railway Company. After stating the names, residence, and citizenship of the
parties, and averring that the matters involved, exclusive of interest and
cost, exceeded in value the sum of $2,000, it showed that the grant of the
charter was promptly accepted by the incorporators of the railway company
under the act, and the corporation was duly and legally organized prior to
April 8 1890; that it has ever since kept up regularly its organization as a
railway corporation under its charter; that prior to April 8, 1890, it had lo-
cated its road through the county of Alcorn. state of Mississippi, and that on or
about that date, in striet compliance with the terms and conditions of the
charter, there was presented to the bhoard of supervisors of that county a
petition signed by more than 20 of the legal voters and taxpayers of the coun-
ty, all being freeholders therein, asking for an election to determine whether
or not the county should subscribe for $60,000 of the capital stock of the rail-
way company at an election to be held on May 3, 1890; that the petition was
filed with the president of the board of supervisors of said county on April
14, 1890, and that on that day the hoard adjudged that the petition was
legally and regularly sufficient, and ordered the election to be held on May
3, 1890, to determine whether or not the county should subscribe for £6G0,000
of said stock, and pay for the same in the bonds of the county in like amount;
that the election was held as ordered, and that the proposition to subscribe
for $60,000 of stock, and to issue in payment therefor the bonds of the
county in like amount, was carried by a vote of over two-thirds of the legal
and qualified voters of the county; that the returns of the election were duly
certified by the proper officers, and the board of supervisors, at a meeting held
shortly after May 5, 1890, and prior to December 12, 1890, canvassed the
election returns, and, by a resolution then adopted, adjudged and held that
the election had resulted in favor of making the subscription, and in favor
of the issuance of the honds, and it thereupon resolved as follows: “‘There-
fore it is hereby ordered that the president of this board of supervisors be,
and he is hereby, required to issue the bonds of said county, attested by the
clerk of the board of supervisors as aforesaid, and the charter of said rail-
way company as aforesaid.” A copy of the charter and of the petition, the
order of the board calling the election, and the action of the beard in de-
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claring the result of the election, and ordering the issnance of the bonds, were
made exhibits to the bill. The bill further averred that, after the board had
ordered the bonds to be issued, the railway company and the board agreed
ipon the form of the bonds and coupons'(a copy of which was made Exhibit
C to the bill); that the railwhy company advanced several hundred dollars
to the board of supervisors to pay for the preparation of the bonds, and the
same were ready for the signature of the proper officials in June, 1890; that
the railway company prepared cértificates of shares of its eapital stock, and
caused the same to be properly executed, and held them ready . for delivery
to the board of supervisors' whenever it became entitled to recelve them, and
stlll is ready and willing to deliver the same to the proper officers of the
county whenever they are entitled to receive them; that the county officers
signed and duly executed the bonds, but retained possession of them, and the
complainant does not know whether the bonds are yet preserved or llave been
destroyed; that by section 12 of the charter of the railway company, and by
the order for the submission of the question to the voters of the county, it
was provided that the bonds’ when issued should be at once deposited with
the complainant, which, however, the county had wholly neglected to do;
that, having waited a long timé upon.the defendant county to perform its
duty fn the premises, the complainant, on December 29, 1897 for the first
time, demanded of the defendant that it issue and depos:t the bonds with the
complainant as trustee; that this demand was made in writing, and was
executed on the board of supervisors on January 3, 1898; that the defendant
has continued to neglect so to perform its duty in the deliverv of the bonds.
The bill charges, on information and belief, that on July 2, 1895, the railway
company formally made demand upon the county for the delivery of the bonds
to the complainant, but that the board then declined and refused to do so.
claiming that it had no power to issue the same, and on that day it adopted
and spread on its minutes the following preamble and resolution: “In the
matter of the application of the Greenville, Nashville & Chattanooga Rail-
way Company to issue bonds, the board of supervisors of Alcorn county made
the following order, to wit: July 2, 1895. The board, after considering care-
fully the request of I. L. Batc to reissue the county bonds for the use and
benefit of the Greenville, Nashville & Chattanooga Raflway Company, decides
that they have no right to and cannot comply with said request.” The bill
avers that the complamant is interested in this controversy, being entitled
to comimissions for its services as trustee from the railway company, for the
care of the bonds and for attention to the matter, in an amount in excess of
$2,000, eXclusive of interest and cost, all as fixed by contraet made between
the complainant and the railway company; that the only reason given by the
defendant for its failure to deliver the bonds is that the railway company
had failed to construct and complete the road within the time stated in the
order of submission to the electors. of Aleorn county. The bill avers that, as
soon as the election was held, the railway company proceeded to the work of
constructing its road from the Tenneéssee river to the city of Corinth, and up
to the end of 1890 had expended on the construction about $10,000, and by
December, 1891, over $20,000, and that since then, from time to time, the
company has done additional work on the same costing about $10,000,—mak-
ing, in the aggregate, about $30,000 expended on that division, which is in
length about 18 or 20 miles; that the railway company has never abandoned
the construction of the road, or in any manner released the defendant county
from the subscription and agreement, but has persistently tried, in good faith,
to complete its road from the Tennessee river to the western or southern line
of Alcorn county; that the last work of construction on this part of the line
wag done in the year 1896, at a cost to the railway company of about $5,000.
Upon information and belief, the complainant charges that the railway com-
pany had its arrangements made and completed as early as the fall of 1890
for sufficient money, to complete the line, as contemplated and contracted, from
the Tennessee river to the western or southern boundary of Alcorn county,
but that the failure of the defendant to deliver the bonds defeated these ar.
rangements, and prevented the construction of the road within the time con-
templated in the submission to the electors of the county; and the complain-
ant submits, as a matter of law, that the time for the completion of the road
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did not begin to rum, or should not be construed as running, until such time
as these bonds should be placed with the complainant, and that, in any event,
as the defendant county was first in fault, it would be inequitable to allow
the county to take advantage of its own wrong by insisting upon a forfeiture
by reason of lapse of time. The complainant further charged that the rail-
way company has now arranged for the completion of the road from the
Tennessee river to the western or southern boundary of Alcorn county, pro-
vided the defendant is required by the court to deposit the bonds with the
complainant as trustee and that the trustee is ready to execute the trust. The
bill avers that the complainant has no adequate remedy at law. The prayer
is that the court adjudge that it is the duty of the board of supervisors of
Alcorn county to execute and deliver to the complainant the $60,000 of bonds
referred to in the bill, and that, if necessary, a mandatory injunction or other
appropriate process shall be awarded to that end, and that all proper and
necessary decrees shall be made to secure a proper execution of the trust;
that, if said bonds have heen destroyed, the defendant shall be required to
re-execute and deliver the same to the complainant. On April 4, 1898, the
Greenville, Nashville & Chattanooga Railway Company filed its answer, by
which jt admitted the material averments of the bill, and joined in the prayer
that the court may settle and adjudicate all equities between all the parties
to the cause. On the same day, the county of Alcorn, its board of super-
visors, and the clerk, jointly filed a demurrer to the bill (specifying 16 grounds),
which challenged the right of the complainant to maintain the suit, attacked
the regularity and legality of the election at which the bopds were voted, in-
voked the doctrine of laches, and suggested other matters which do not re-
yuire mention. On April 13, 1898, the circuit court sustained the demurrer,
and ordered that unless the complainant did, within 30 days, amend its bill,
the same should stand dismissed. The complainant declined to amend, and
at the end of the 30 days the bill stood dismissed, from which decree this ap-
peal is taken. The decree of the circuit court does not specify on what
ground, the demurrer was sustained. The complainant, construing the judg-
ment on the demurrer to sustain the same on each of the grounds specified
therein, has assigned, separately, that the court erred in sustaining eachb of
the grounds submitted in support of the demurrer.

Josiabh Patterson and George Gillham, for appellant.
J. M. Boone and E. 8. Candler, for appellees.

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

McCORMICK, Circuit Judge, after stating the case, delivered. the
opinion of the court.

Looking through the technical pleadings, it is manifest that this
suit is brought and prosecuted substantially in behalf of the ap-
pellee the Greenville, Nashville & Chattanooga Railway Company,
nominal defendant below. Against it no relief is sought. Con-
sidered as a suit between the railway company and the county of
Alcorn, the circuit court was without jurisdiction to entertain it.
In this court distinguished counsel have submitted a printed argu-
ment on behalf of the railway company, in which they say, by way
of preface, that the answer of the railway company admits the al-
legations of the appellant’s bill. “Therefore we accept the state-
ment of the case as made in the brief of the counsel for the appel-
lant, and we rely upon the assignment of errors filed by the ap-
pellant, assuming that we have a right to be heard herein, the rail-
way company being the principal party in interest.” And the first
paragraph of the printed argument of these distinguished counsel
for the railway company is: “In addition to the elaborate brief
already filed for the appellant, we feel that it is our duty to say
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the following in regard to the appellant’'s rights.. Though we ap-
pear formally on the side of the appellee, yet the railway company
is the principal party in interest, and we are entitled to be heard.”
As already intimated, we fully concur with the distinguished coun-
sel in the suggestion that the railway company is the principal par-
ty in interest in the bringing and prosecution of this suit and of
this appeal. However, the view we have taken of the appellant’s
case renders it unnecessary for us to notice further these sugges-
tions as to the real parties to this litigation, and its possible effect
in the matter of the jurisdiction of the circuit court.

The statute which granted to the railway company its charter
nowhere names the appellant, except in the twelfth section, which
reads as follows:

~“Sec. 12. That when said bonds are issued the presldent of the board of
supervisors * * ' * .shall at once deposit said bonds, or cause the same to
be ‘done, with the Farmers’ Loan & Trust Company, of the city of New York,
to be held in escrow by said trust company, to be delivered to the president
or secretary of said railway company at such time or times as the said coun-
ties “,‘ * * by their proper officers and the railway company may agree
upon ’

Neither in this section, nor in any other section, of the act does
it appear that the state was making any provision for drawing to
itself any benefit from the selection of the appellant as the party
to receive delivery of and hold the bonds in escrow. The language
of .this section, therefore, like any :language used in such grants on
which parties seek to rely in claiming benefits or exemptions from
the state, must be construed, not as the language of the state, but
as the language of the corporators. Nor is this well-settled doe-
trine averted or disturbed by the language of section 16 of the
charter, which says that this act shall be liberally construed, so as
to fully protect all the purposes and objects of this charter, the
creation of this corporation, and the building of this railroad as
herein provided, and the operation and use of the same. In the no-
tice and order for the election issued by the president of the board
of supervisors of Alcorn county, the charter of the railway is re-
ferred to, and the appellant is named as the depositary of the
bonds, to be held by it in escrow; but in the order of the board
B’equiring its president to issue the bonds for the county, attested
by the clerk, in pursuance of, and as required by, the order of elec-
tion and the charter of incorporation of the railway company, the
appellant is not named. The charter was approved February 22,
1890. The election was ordered on the 14th day of April, 1890, and
the order for the issuance of the bonds ‘was made on or before De-

cember 12, 1890,

-In ansawer to the suggestion, nn behalf of the county, that the ap-
peéllant had been guilty of laches, coungel for the appellant in their
printed brief say:

“The real point of this demurrer must be that the Iaches consists in the
delay on the part of the trustee in its acceptance; but the manifest answer to
this: is that it- was the duty of the defendant. primarily and first, to deliver

the, honds or to tender them to the trustee. This the bill . shows he [it] never
did. Nor does the bill show that the trustee had any knowledge or notice



PARMERS' LOAN & TRUST CO. V. BOARD OF SUP’RS. 585

from any one of his [its] appointment and selection as trustee until shortly
before, or some time before, his [its] acceptance, in Deecember, 1897.”

It thus appears, even to counsel for the appellant, that no de-
livery of the bonds was ever made, in escrow or otherwise, and that
there is nothing in the charter of the railway company, or in the
proceedings providing for conducting and resulting from the sub-
mission to the qualified voters of the county of the question as to
whether the county should or should not subscribe to the stock of
the railway company, to show or indicate that the appellant had
any knowledge or notice of these dealings between the appellees
until December, 1897, nearly eight vears after the approval of the
charter, and four years after the latest period allowed for the com-
pletion of the road.

The elementary idea of an escrow assumes that the obligatory
writing has been delivered by the party executing it to a third
person, to be held by him until the performance of a specified econ-
dition by the obligee, or the happening of a certain contingency,
and then to be delivered by the depositary to the obligee. Defini-
tions vary somewhat in the adjudged cases and the text-books con-
structed on the adjudicated cases; but to become an escrow, as
well as to become a deed or writing of present obligation, there
must be delivery of the instrument. This delivery need not be in
all cases manual, but, whether manual or symbolical, it must be
actual, in order to raise the character of an escrow, and the deliv-
ery must be made to a strdnger to the contract between the ob-
ligor and the obligee; for, if made to the obligee or to his agent,
it would, with certain exceptions, at once acquire a present force as a
deed or bond. The appellant in its bill styles itself a “trustee,”
and the brief of its counsel overflows with learning in reference to
the powers and duties and rights of trustees. Being a citizen of
New York, created and organized under the laws of that state, ask-
ing no license or privilege from the state of Mississippi, so far as
this record shows, that state could impose no obligation upon the
appellant in favor of the county of Alcorn or any other party.
Hence the language of section 12 cannot be construed to raise a
binding contract between Alcorn county and the appellant. The
same is true of the proceedings had in the county before, at, and
after the election herein alluded to. The reference to the charter
had in these proceedings in no way adds to, or helps out, the lan-
guage of the statute. The statute does not undertake to impose
any duty upon the appellant, but expressly provides that the prop-
er officers of the county and the railway company may agree upon
the time or times when such bonds as the county shall issue in
payment of subscriptions for stock are to be delivered to the pres-
ident and secretary of the railway company. It seems to us that
this clearly leaves the whole matter with the railway company and
the county for adjustment, and that until these parties do agree,
and complete their agreement by the delivery of the bonds to the
appellant, it has not and cannot have any interest in their negotia-
tions. It has done no service nor contributed anything of value
that can support its claim to have an interest in the contract be-
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tween these parties. The highest equity, as expressed in the Loui-
siana Civil Code, goes no further than to provide that a contract,
in which anything is stipulated for the benefit of a third person
who has signified his assent to accept it, cannot be revoked as to
the advantage stipulated in his favor, without his consent. As
already noticed, it is not claimed that the appellant signified its
assent to accept any benefit under the contract between these par-
ties prior to December, 1897. Therefore, up to December, 1897, it
was competent for the parties, or for either of them, to modify or
revoke their contract so far as it affected the appellant, and agree
to make the deposit contemplated by the statute in the hands of
some other person.

On the 1st day of November, 1890, the people of Mississippi
adopted a constitution, to be in force and effect from and after
that day. Section 183 of this constitution provides:

“No county, city, town, or other municipal corporation, shall hereafter be-
come a subscriber to the capital stock of any railroad, or other corporation
or association, or make appropriation or loan its credit in aid of such cor-
poration or association, All authority heretofore conferred for any of the
purposes aforesaid by the legislature, or by the charter of any corporation, is
hereby repealed. Nothing in this section contained shall affect the right of
any such corporation, municipality, or county to make such subscription where
the same has been anthorized under laws existing at the time of the adoption
of ,this constitution, and by a vote of the people thereof had prior to its adop-
tlon, and where-the terms of the submission and subscription have been or
shall be complied with, or to. prevent the issue of renewal bonds, or the use
of such other means as are or may be prescribed by law for the payment or
liquidation of such subscriptionv or of any existing indebtedness.”

It cannot be questioned that, in the instant case, the, “terms of
submission and subscription” required that the railway company
should build :its. railroad from the Tennessee river to the city of
Corinth, on or before the 1st of December, 1891, and should extend
and complete: the same from the city of Corinth to the western or
southern bounds of the county by the 1st day of December, 1893.
The bill alleges-that on July.2, 1895, the railway company formally
made demand of: the board. of supervisors that it issue the bonds,
at which time the board declined and refused to do so, claiming
that it then had no power to issue, or to direct or enforce the is-
suance, of the bonds. As it is clear that the road had not been
built, and that no part of it has yet been completed, it may well
be doubted whether the saving in section 183 will avail even the
railway company, or now permlt the county, were it ever so dis-
posed, to issue the bonds in questlon ‘Whatever may be the ef-
fect otherwise of the alleged primary. default on the part of the
county, the fact that the terms of the submission and subscription
had not been complied with was a matter deserving the grave con-
sideration of the board of supervisors when a formal demand upon
it was made in July, 1895, for the issuance of these bonds. Though
the bonds may have been lithographed and duly signed, they can-
not be said to have ever been issued; and therefore the provision
in reference to renewal bonds is of doubtful application. However
this may be, and whatever may be the rights of the railway com-
pany growing out of the default, if there has been a default on the
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part of the county, it scems clear to us that the appellant has
shown no right whatever to recover against the county: '

In order to show that the matter involved in this controversy
equals in value the sum of $2,000, the complainant refers to a con-
tract made, not with the defendant county, but with the defendant
railway ¢ompany, the date and terms of which are withheld from
us, but to which the county was not a party, and by whieh it was
not bound, and on which no relief is sought against the railway
company. In our opinion, the matters to which we have alluded
amply justify the ruling of the circuit court in sustaining the de-
mutrer to the complainant’s bill. Therefore the judgment of that
court is affirmed.

THOMAS v. CINCINNATI, N. 0. & T. P. RY. CO.
(Circuit Court, 8. D, Ohio, W. D. April 19, 1899.)

RAILROAD LEssE—CONSTRUCTION—FRANCHISE TaX — PAYMENT — LEssEE’S LiA-
BILITY.

A railroad lease provided that the lessee should pay all taxes, assess-
ments, ete., imposed during the term by any governmental or lawful au-
thority on the premises leased, or on any business, earnings, or income
of the same, or “by reason of the ownership thereof”’; that the intent of
such clause was that all governmental charges on the property, or the
income therefrom, capable of enforcement against the property of the
corporation owning, or the party leasing, the same should be paid by
the lessee, whatever the form of such charge. Held, that the interpreting
clause did not limit the preceding one, so as to require payment by the
lessees of charges on ‘“‘the property or income thereof” only, but that it
was bound to pay a tax imposed on the franchise of the lessor, it being
a tax imposed “by reason of the ownership” of the road.

Application of Receiver to Compel Payment of Taxes.

Samuel M. Felton, the receiver appointed in this case, and now engaged in
the operation of the railroad of the defendant company, has filed his inter-
vening petition herein against the trustees of the Cincinnati Southern Railway.
He avers that by lease of October 11, 1881, the trustees leased to the de-
fendant company the line of railway known as the Cincinnati Southern Rail-
way, extending from its terminus in Cincinnati, Hamilton county, Ohio,
to its terminus in Chattancoga, Tenn. After seiting out certain parts of
the lease, the petitioner further avers that the board of valuation and assess-
ment of Kentucky, on Januvary 20, 189S, served notice on the petitioner, in
conformity with the statute of Xentucky, to show cause why the franchise
of the defendant company to use, maintain, and operate a railroad within the
state of Kentucky should not be assessed for taxation; that the petitioner
appeared, and showed cause against the assessment; and that the board, being
of opinion that the franchise of the defendant company was of no value, be-
cause the earnings of the railway were consumed in the payment of operating
expenses and rent reserved in the lease, refused to assess the franchise for
taxation. 'The petitioner further says that on the 4th of February, 1899, the
board of assessment and valuation, being of opinfon that the right of the
trustees of the Cincinnati Southern Railroad to own and lease the railway in
Kentucky was a franchise subject to taxation in Kentucky under the stat-
utes of that state, served notice upon the trustees, addressed to the Cin-
cinnati Southern Railway at Cincinnati, calling upon them to show ecause
within 30 days thereafter why said franchise to own and lease said rail-
way should not be assessed for the year 1896 in the sum of $5,274,715, for
the year 1897 in the sum of $5,179,790, and for the year 1898 in the sum
of $5,256,094; that the trustees, without admitting the right of the state



