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RHOADES v. PENNSYLVANIA CO. FOR INSURANCES ON LIVES &
GRANTING ANNUITIES et at.

(Circuit Court, E. D. Pennsylvania. April 7, 1899.)

PARTIES-RIGHT OF INTERVENTION.
A creditor is not entitled to intervene as a co-plaintiff in a suit against

Ids debtor brought by another creditor in his own interest alone, for the
purpose of continuing the suit after the plaintiff's claim has been adjusted.
but will be remanded to a new action in his own right.

On Petition of Alice Barrett for Leave to Intervene as Co-Plain-
: ::f.
J. W. 1f. Newlin, for petitioner.
Samuel Diekson and Thomas Hart, Jr., for respondents.

McPHERSON, District Judge. We see no reason for granting
the prayer of this petitioner. The suit in which she desires to
intervene as plaintiff was an action brought by Rhoades to advance
his own interests, and was not intended for the benefit of any other
creditor. His claim has been adjusted, and he has assigned the
judgment upon which the bill is based to another person, who may
or may not intend to proceed with the cause. But, even if the as-
signee is content to do nothing further, this fact gives the peti-
tioner no right to intrude upon the suit, and to go on with it as
if it had been originally brought as well for her benefit as for the
benefit of Rhoades himself. If she is entitled to raise the ques-
tions referred to on the argument of this motion, she can raise
them in a suitable proceeding under her own control. The peti-
tion is refused.

DEWEY v. WHITNEY et a1.

(Circuit Court of Appeals,' Secoud Circuit. April 4, 1899.)

No. 68.

1. SPECIFIC PERFORMANCE-SALE OF OF
Two sisters were the owners of certain land. and one of them clothed

the other with ])(lweI' to sell every part of the land of which she had the
I.'gal title, except an a('re and a third, whkh carried with it a right of
way of necessity to a highway. The purchaser knew from the vendor
that the other sister had been consulted, and objected only to the sale of
her acre and a third. Held, that the fact that the sisters had forgotten
the details of the title, and that the sister owning the acre and a third
had certain equities in the rest of the land. was not such a mistake as
to prevent specific performance by the vendor of the contract.

\!. VENDOR AND PURCHASEU-HESEUVATIONS IN CONTRACT.
V\There land of two vendors is sold subject to the right, of one of

them to an acre and a third, the location of which was not designated,
on the failure of the vendee to seek definite information regarding the re-
served lot the court will locate it with reference to all the testimony and
upon such principles as are equitable, taking the entire situation into con-
sideration.
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AppealfrqD). the Circuit Ullited States for tlleNorth-
ern District of New York., "., " ,., . .'
This is an appeal by each defendant from a decree of the circuit court for

the Northern district of New York (85 Fed. 325}:upon a bill in equity which
prayed for the specific performance of a contract by one of the defendants
for the sale of real estate, and that the legal title to a· portion of. the land that
was by bile defendant to· the other should be declared to be held
in trust for the complainant. . '
Wallace Macfarlane and Edward B. Whitney, for appellants.
Richard L. Hand, for appellee.
'Before WALLACE,LA00MBE,and SHIPMAN, Circuit Judges.

SHIPM..:\.N, Circuit Judge. Some time in 1883,Miss Maria Whit·
ney, of.Cambridge, Mass., and her sister-in-law, Mrs. Elizabeth W.
Whitney, of New Haven, Conn., favorably entertained the idea of
purchasing together a lot of land in the part of the Adirondacks
near Lake Placid, in the township of North Elba, and of erecting
cottages thereon. Mrs. Whitney,left the mountains before a pur-
chase wa'S'made; Afterwards, in September, 1883,Miss'Whitney
bought; for $450 a tract of three acres, known as No.1, from one
Brewster, and subsequently bought from Miss Florence Este a strip
of land 80 feet wide, called No. 2,: extending from the southwest
corner of lot No. 1 to the highway, .and thence to Mirror Lake, and
took both deeds in her own name. The strip to the highway was
for a roadway hereafter called the "Lane," and the strip on the lake
was fora boat house. Mrs..Whitney was informed of these pur-
chases,and sent to her sistercin-law $215 for one-half of No.2, and
for one and one-third acres of No.1. Afterwards, in consequence
of the illness of her husband, she did not visit the Adirondacks.
Miss Whitney bought for herself four other small parcels of land,
built a cottage upon No.1, and a boat house upon 15 feet of the
lake front of No.2, and occupied the property'until the autumn of
1893. She grew weary of the care' of the house, and wrote in
August, 1893, to Mrs. Whitney in regard to a sale of the entire
property, who replied in the same month that, if the reservation of
her strip (meaning the strip of No.1) prevented a sale, she would
make no opposition, but that she wanted to keep that piece ·of land.
Miss Whitney replied that she would try to sell her share of the
land, reserving the one and one-third acres above the Este lot. A
deed of this strip to Mrs. Whitney would give her a right of way
by necessity through the lane to the highway. Correspondence
between Dewey and Miss Whitney ensued in regard to a purchase
of her property, and she wrote him on September 8th that "my sis-
ter-in-law, who owns an, acre and a third of the place, and who, I
supposed, had consented to have it sold with the rest, has written
me that she would rather hold on to it longer. I shall inclose a plan
of the esfate, copied from a map made by the state surveyor a few
years ago, and I will mark upon it the piece which belongs to h€r."
Shortly after, they met upon the property, when negotiations were
renewed, which resulted in ah offer by Dewey of $3,500 for the en-
tire land, buildings, and their contents, with a few exceptions, and
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excepting the acre and a third. This verbal offer Miss Whitney
accepted all too hastily by letter written on the train as she was
leaving the mountains on October 6,1893, saying that she would be
glad of a cash payment of $500, the residue to be secured by mort-
gage, and making a reservation of a few personal articles in the
cottage. This letter was received, and. Dewey entered forthwith
into possession of the entire portion contracted for. Then fol-
lowed the discovery by Miss Whitney that she had, in her hurried
agreement to sell, forgotten to take note of, and reserve sundry
articles of, furniture; but these modifications were accepted. The
omission of the boat-house site was first spoken of on October 12th
in a letter to Dewey, in which she says:
"There is also another matter that did not come into my mind at all since

I left Lake P., and that is in regard to the land on which my boat house
stands, and which belonged to my sister-in-law in common with me. r shall
wish to make good the loss to her by purchasing a piece just as large on
one side or other of the present boat house. Does the piece you have bought
Qf Kennedy or of Snow include the land on the border of Mirror Lake, and,
if so. will you sell me the desired bit, and at what price? If it is not yours,
r must apply to Kennedy or to :VIlss Este."
She made an unsuccessful attempt to buy from Kennedy land for

the purpose named in this letter, and on October 20th received from
Dewey $350, which she had agreed to take as a cash payment, in-
stead of $500. It was then agreed that Mr. Chellis, a surveyor at
North Elba, should make the deed, and :Miss Whitney supposes that
he "understands all about the 1! acres which belong to my sister-
in-law." . On November 20th, Dewey wrote to Mrs. Whitney for a
copy of the description of her acre and a third. She replied on
December 9th, proposing that the lane "now jointly held by you
and me, by the side of Miss Este's field, shall be continued for, say,
30 feet .past my lower boundary line," and "I shall leave the mark-
ing entirely to you of the upper boundary. The other three
lie, of course, between your I-oadway (that is the roadway which
was an eastern extension of the lane), Este's acre, and the
Billings line." It was natural that )oIl'S. Whitney did not wish that
the roadway, though it was originally a part of lot No.1, should be
taken as a part of her lot. She would then have left less than ap.
acre and a third in her inclosure. This letter was not replied to:
but it appears by Dewey's letter of November 29th to Miss WhitneY
that he at that time thought that the road running east from the
Este purchase was a proper boundary. His explanation of this let7
tel' is that he had mistakenly supposed that this road was a dis·
tinct purchase, and was not a part of lot No.1. The title of Mrs.
Whitney in the fee of the lane was now brought to mind, and on
December 3d Miss Whitney wrote to Dewey that it belonged to her
sister-in·law and herself in common, and again on December 6th
that the complication about the boat house and the lane did not
occur to her until after the sale, and giving as the reason, Which
was undoubtedly the correct one, that, as her sister-in-law had been
continuously away from the vicinity after the joint purchase, her
pecuniary rights in the lane had passed out of mind. The Chellis
deeds were sent to Mrs. Whitney on October 4, 1894, which con;
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Mrs: Whitney <me and one-third acres Ott: ttitNo. 'I, hilt
which included lin the lot a part of ,the roadway, subjec't!1;o a right
of way over it for his benefit, and gave her a right of way over the
lane to the lake. A correspondence ensued for six months, which
in. part related to propositions ·for settlement of the controversy,
and which it would serve no useful purpose t() recite, but which
ended in Whitney's executing a deed, acknowledged April 26,
1895, to Mrs. Whitney of part of No.1, the undivided half of a
piece of roadway in the southwest corner of No.1, of 30 feet square
(both parcels making one and one-third acres), the undivided half
of the lane, and the north 14 feet of the boat-house site. A deed of
the remaining parcels was tendered on May 13th to Dewey, with
notice that, unless accepted by May 25th, Miss Whitney would
rescind the contract. This action was thereupon commenced in the
state court, and was removed by the defendants to the United States
circuit· court. The circuit court decreed that )Iiss Whitney and
Mrs. Whitney should deliver to the complainant a quitclaim deed
of the land in question, less an acre and a third, bounded as indi-
cated in Mrs. Whitney's letter of December 9, 1893, who was also
to have a perpetual right of way over the complainant's land, to
be reserved in the deed. The decree also provided for the com-
plainant's mortgage deed to Miss Whitney, and limited Mrs. Whit-
ney's title to the acre and a third and right of way to the highway.
I t appears from the foregoing facts that Miss Whitney had the

legal title of a tract of land of about seven acres, with bUildings
thereon, near Lake Placid; that, as between herself and her sister-
in-law, the latter owned one and one-third acres of a three-acre
parcel, and half of the lane to Mirror Lake, and of a boat-house
site of 30 feet front; that, before the sale to Dewey, Miss Whitney
had obtained Mrs. Whitney's consent to a sale of the entire prop-
erty, but accompanied with the wish that her acre and a third
should be reserved. The initial and an important part of the case
is that Miss Whitney was clothed with power to sell the whole land,
and that the only restriction was a hope that she would not sell
Mrs. Whitney's part of lot No.1. The origin of the difficulty was
Miss Whitney's hurried acceptance of Dewey's proposition to pur-
chase at a time when the equities in regard to the ownership of the
property had passed from her mind. When she did recollect the
facts in regard to the boat house, she undertook, with consideration
and courtesy both to Mrs. Whitney and to Dewey, to fulfill her
agreement to sell, and to buy another site for her sister-in-law.
The latter part of her undertaking she could not accomplish, but
she did not recede from her agreement. Meanwhile, during the
continuance of the discussions in regard to the terms of the deeds, and
after May, 1894, Dewey was expending money in the development
of the property and of other adjoining land which he bought.
The case is put by t4e defendants as if the vendee before the

execution of the deed, but after ,acceptance of the vendor's offer and
partial payment, had received notice of the outstanding title of a
third person, but persisted in expenditures and in the demand for
adeed, notwithstanding such notice. In such case the vendee is
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not a bona fide purchaser without notice. That doctrine "has no
application where the rights of the vendee lie in an executory con-
tract. It applies only where the legal title has been conveyed and
the purchase money fully paid." Villa v. Rodriguez, 12 Wall. 323,
338; Lytle v. Lansing, 147 U. S. 59, 70, 13 Sup. Ct. 254; Wormley
v. \Vormley, 8 Wheat. 421, 449. This case does not rest upon the
doctrine that Dewey was a purchaser without notice of outstand-
ing equities, but upon the fact that the vendor, who was clothed
with power to sell every part of the land of which she had the
legal title, did make a sale, except the acre and a third, which
carried with it a right of way of necessity to the highway, and that
Dewey knew from the vendor that }Irs. \Vhitney had been consult-
ed, objected only to the sale of her part o'f the Brewster lot.
Permission having been given to sell her equities, subsequent no-
tice that they ,ought not to have been sold is not effective. It is
true that both ladies were under a misapprehension because they
had forgotten the details of the title, and perhaps if they had re-
membered everything they would have sold as }Iiss Whitney did
sell; but this forgetfulness of a minor detail is not one of the
class of unilateral mistakes which entitles a party ,vho made the
mistake, and is the sufferer, to relief. :Moffett, Hodgkins & Clarke
Co. v. City of Rochester (Oct. term, 1898) 33 C. C. A. 319, 91 Fed.
28.
\Ye perceiYe no escape from the conclusion that the court is com-

pelled to earry out the agreement of the parties as made, and as
intended to be made under the authority conferred by }Irs. Whit-
ney. espeeially in view of the complainant's immediate possession
and his expenditures in improvements and upon other purchases
in the yieinity. The loeation of Mrs. Whitney's aere and a third
remains to be designated, and upon this part of the case we con-

in the suggestions of the ein:uit court, which seem to us to be
very pertinent. The court said:
"In determining this question [that of the location of Mrs. 'Whitney's lot].

it should be remembered that the complainant had full and timely notice of
Mrs. 'Vhitney's interest, and that he was not jU,stified in relying wholly upon
the representations of others. If he wanted definite information regarding
Mr/';. "-hitney's claim, he should have applied dit-ectly to her. It i/'; entirely
clear that neither party to the contract knew at the time it was entered
into precisely where }frs. -Whitney'S piece was situated. The descriptions
were all general. vague, and uneertain. It certainly was not settled at the
time of the original purchase from Brewster, neither was it settled by agree-
ment between the defendants prior to the sale to the complainant. If then
the location was not agreed upon between Mrs. 'Vhitney and the complainant.
the eourt must loeate it with reference to all the testimony, and upon fiuch
principles as are P<luitabIe, taking the entire situation into consideration."

The court, after quoting Dewey's letters of November 20th and
:Kovember 2!lth, also ::\lrs. \Vhitney's letter of December' !Jth, says:
"Thus it may bp said that the minds of the parties met whpn all were en-

dellvoring to arrive at a fair settI€'ment. and before the situation was obscured
by the disputps and misunderstandings which subsequpntly arose. Further-
more, it is thou!dlt that this is the location which the ('ourt would have sp-
lectpd if compelled to fix the uoundaries had the dispute arisen between the
defendants UPfore the sale to the complainant. It would be inequita1:lle to
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reduce Mr!l. Whitney's lot by a wiOl!;; running Its entire length.
She would then have not anacr!' and a tfiird, 'but an acre and a third minus
a ,strip',30 feet wide., Thus 'construed, is perfectly intelligible
and capable of, execution. The complainant purchased all the lan,f,} to ,which
Miss Whitney held title, less Mrs. Whitney's acre and a third, which is lo-
cated as before stated, with the right of way to the public road which the law
gives and which the complainant concedes."
The decree of the '60urt is'affirmed, with costs in this

court. '

NELSON et iiI. v. LOWNDES COUNTY.

(Circuit Court of ApPeals, Fiftb Circuit. April 4, 1899.)

No. 756.
1. EQIJIT,Y PRACTICE-NEOESSITY OJ): GROSS' BU,L. ,

Where a defendant files uo cross, biU, he, cannot be granted affirmative
feHef, beyond such as necessarily follows the dismissal of the bill.

2. RE,;rrEwIN BE BY
An' appeal is the proper mode of reView in equity, and a decree of a

circuit, court in equity: cannot be brought to the circuit court of appeals
for review by writ of error.

IIi Error to the Circuit Court of the United States for the Northern
District of Mississippi.
The Land, Mortgage, In:vestment ,& Agency Company of America, Limited,

-an, EngliSh corporation,-o'wned a traet'Qf l;tnd in Lowndes county, Miss.
This tract of land was sold by said company on June 4, 1894, to the county of
Lowndes, fOr' the sum of $6,000. The county of Lowndes paid $1,000 cash,
and thebolird of superviso,rs gave obligations pf the county for payment of
balance of purchase moneY,-10 notes, of $500 each, payable January 1, 1895,
to January I, 1904, inclusive. ,These notes ,were secured by a trust deed on
the land. Notes of the county for the payment of interest annually were
likewise executed by the board of supervisors of the All these notes
of the county were payable to the Land;: ,Mortgage, Investment & Agency
Company of America, Limited, at the COlpmercial Bank of Selma, Ala. In
December of 1896 the Commercial Bank iOf Selma, where the ,notes were pay-
able, having failed, the preSident of the board of supervisors of Lowndes
county sent to W. R. Nelson, who the trustet! of the deed of trust of the
English company, New York exchange for $820, to cover notes ($500 prin-
cipal and $320 interest) du\'! by the county on .Tanuary 1, 1897. Through er-
ror, the draft was made payable to the British & American Mortgage Com-
pany. W. R. Nelson retmned the draft, and requested that a draft payable
to the Loan Company of Alabama be sent him.' Franklin, president of the
board, wrote Nelson that the county did not know the Loan Company of Ala-
bama in the transaction, but requested Nelson to S€nd notes to some bank at
Columbus, Miss., and assured Nelson that, if such was done, the notes would
be paid promptly on presentation. Nelson declined to do this. l<'ranklin.
president of the board of supervisors, then sent l\ew York exchange for $820
to the City National Bani,. of Selma, Ala., payable to the said Land, :Mortgage,
Investment & Agency Company of America, Limited, who were the payees of
the notes, and requested the City National Bank to call on Nelson and pay
the notes. Nelson refused to accept it, as it .was not payable to the Loan
Company of Alabama. 'rhe county of Lowndes then, through the Columbus
Insurance & Banking Company (a bank in Columbus, Lowndes county), re-
quested the City National Bank of Selma to pay to W. R. Nelson the sum due
on the two notes, in whenever he (W. R. Nelson) would produce the
notes indorsed. The Selma bank declined to do this, as they would
not guaranty Nelson's indorsement of the notes. The county of Lowndes


