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ton, without entering upon the homestead of the bankrupt to
gather it. The law does not countenance such intrusion and viola-
tion of the homestead right in the levy of an ordinary execution
upon a judgment. Coates v. Caldwell, 71 Tex. 21, 8 8. W. 922
But in a case of voluntary bankruptcy, where the bankrupt comes
forward, and tenders all of his property subject to execution, to be
applied ratably on his debts, in order that he may reap the bene-
fits of the bankruptcy act, the question may well be asked, does
he not, by his act, extend an invitation and give warrant to the
trustee to come upon his homestead and gather that which belongs
to his creditors? This question, however, does not arise here, as
the trustee only seeks to have reduced to his possession three bales
of cotton, or the proceeds thereof, which had been gathered and
removed from the homestead. In view of the holding of the court
that such cotton was not exempt to the bankrupt, and that the ti-
tle to the same passed to the trustee as of the date of his adjudi-
cation as a bankrupt, the ruling of the referee herein will be af-
firmed, and the costs of this appeal will be taxed against the bank-
rupt.

. In re GARDEN.,
(District Court, N. D, Alabama, 8. D, February 10, 1859.)

BANERUPTCY—EXEMPTIONE—WAIVER.

Where a debt, proved and allowed against the estate of a bankrupt, is
founded on a promissory note, in which the bankrupt, as authorized by the
laws of the state, and in the manner therein prescribed, has waived his
right of exemption, he will not be entitled, as against such debt, to have
property set apart to him as exempt under section 6 of the bankruptcy
act (30 Stat. 548).

In Bankruptecy. On petition of the Birmingham Dry-Goods Com-
pany, a proving creditor, for review of an order of the referee in
bankruptcy in the matter of the allowance of exemptions to the bank-
rupt.

‘Ward & Houghton, for creditor.

BRUCE, District Judge. M. Garden filed his petition in voluntary
bankruptey in this court, and was duly adjudicated a bankrupt.
The schedule of assets filed with petition shows about $800 worth
of property, all of which the bankrupt claims as exempt. The Bir-
mingham Dry-Goods Company, a creditor of the bankrupt, proved
its claim in the cause, which claim was allowed; and it set forth
an indebtedness of the bankrupt, due upon promissory notes in which
there is a waiver of exemptions in due form. The creditor, the Bir-
mingham Dry-Goods Company, moved to disallow the claim of ex-
emptions made by the bankrupt, so far as its debt was concerned,
which motion was overruled by the referee; and the correctness of
this ruling is the question here presented for review.

The naked question is the right of a bankrupt to exemptions of
personal property in the face of his waiver of exemptions contained
in his note to his creditor, who has proved his claim in bankruptcy.
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Section 6 of the bankrupt law provides:

“This act shall not affect the allowance to bankrupts of the exemptions
which are prescribed by the state laws in force at the time of the filing of
the petition in the state wherein they have had their domicile for the six
months or the greater portion thereof immedlately preceding the filing of the
petition,”

The question of waiver arises in connection with the question of
exemptions, and for the rule upon this subject we are remitted to
the state law in force in the state at the time when the petition in
bankruptcy is filed. Article ‘10 of the constitution of Alabama
treats of “Exempted Property,” dand the first section provides:

“The personal property of any resident of this state to the value of one
thousand dollars, to be selected by such resident, shall be exempted from sale
on’ etecutlon or other process of any court issted for the collection of any

debts contracted since the 13th day of July, 1868, or after the ratification of
thjs constitution.”

Subsequent sections are upon homesteads, -not important here;
.and following is section 7, which provides:
“The right of exemptions hereinbefore secured may be waived by an instru-

ment in writing, and when such waiver relates to realty the instrument must
be signed by both the husband and the wife and attested by one witness.”

These are the provisions of the constitution of the state of Ala-
bama; and the statute law upon the subject is more full, and fur-
nishes details as to how these provisions shall be carried out. Arti-
cle 5 of the Code of Alabama, under the head of “Waiver of Exemp-
tions” provides:

“ &ny person by an instrument in writing may waive his right to an exemp-

tion in any property exempt from levy and sale under execution or other
process.” }

So the subject of waiver is provided for in the constitution and
laws of the state of Alabama; and not only so, but the mode and
manner in which such waiver is to be carried out are clearly, and
with detail, provided for by the statute law.

In the case at bar the creditor, the Birmingham Dry-Goods Com-
pany, filed its motion asking that the claim of exemptions of the said
Garden be disallowed, as to the debt due to it, on the ground that
the exemptions claimed by the bankrupt, Garden, had been waived,
and that it was therefore entitled to the property, or its proceeds, to
the extent of its debt. The question then is, what is the effect of
the waiver? Is it of any force at all? It certamly was intended to
be of force when it was given, and accepted by the creditor. It is
even more than probable that without the waiver the note would not
have been accepted, and that it (the waiver) was the main consid-
eration upon which the note was accepted; and so, as between the
parties, it was a contract founded upon a legal conmderatmn The
argument on the bankrupt’s behalf is that the exemption of property
from sale on legal process is the creature of the federal law, and that
the state law is referred to only for the measure or quantum of the
exemption, and that there is no question in the case about any
waiver. How is it, then, that this question of waiver comes into the
case? TUnder the law of Alabama, the matter of waiver of exemp-
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tions is a part of the law of exemption from levy and sale under
legal process. Code Ala. ¢. 50, art. 1. The bankrupt, in this case,
comes into the bankruptcy court with his petition in voluntary bank-
ruptey, and claims exemptions under the law of Alabama in force at
the time of the filing of the petition; and the creditor, the Birming-
ham Dry-Goods Company, replies and says: “I have proved my
claim against the bankrupt, and hold his written waiver of his right
of exemption, part and parcel of my claim; and I am therefore en-
titled to subject the bankrupt’s exempt property to the payment of
my claim.” Now, what answer is there to this position? Can the
bankrupt claim his exemptions under the law of Alabama, and at
the same time repudiate his waiver of these exemptions under the
same law? It is said this claim of waiver is not a lien, and perhaps
it is not in the ordinary sense in which that word is used in the law;
but what is it, if anything? Suppose the bankrupt had not only at
the time of the transaction waived his exemption claim to his prop-
erty as to the obligation he then executed, but absolutely gave the
property into the possession of his creditor, like a pledge; would the
bankrupt law devest the creditor of the property? What section of
the bankrupt law is offended by such tranmsaction, or where is it
shown that such a contract is within the condemned classes? I am
not saying here that the case is that of a full pledge delivered to
the creditor by the debtor, but only that it is like it, and the right
of waiver given as in this case must be held to be of some force and
effect. The question remains, what is this right of exemption from
execution and sale of exempt property on legal process? It is stat-
utory purely, and, if the bankrupt does not find his warrant for it
in the law of Alabama, there is no other source where it can be
found. If there is no question of the waiver of the right of exemp-
tion in the case, then there should be no question of exemption, but
the bankrupt insists upon his right of exemption in the face of his
express contract of waiver of such right of exemption. It is said
there is nothing to support the claim of exemption; that it must fall
with the debt. But that is begging the question. If there was no
property in the case, then it might be said there was nothing upon
which a contract of waiver of exempt property could act; but here
there is property scheduled with the petition filed by the bankrupt,
and here, also, is his contract of waiver given to his creditor, the
Birmingham Dry-Goods Company, with the proof of his debt, and
the court is asked to hold that his waiver goes for nothing, and that
his property claimed as exempt is to be held as his property. There
are two prime purposes in the theory and operation of the bankrupt
law: (1) The release of the burdened and hopeless debtor from his
personal debts and obligations; and (2) the distribution of his prop-
erty, or the proceeds of the same, to his creditors, and his right to a
discharge from his debts, are contingent upon his making an honest
return as to his property (not exempt) for the benefit of his cred-
itors, and in the administration of the law the right both of bank-
rupt and creditor are to be kept in view; and a clear distinction
exists between the creditor who holds merely a personal claim
against the bankrupt, and a creditor who, in addition to his per-
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sonial claim, holds a substantial right under and by virtue of the law
of Alabama, such as the right of exemptions from sale on legal pro-
cera of personal property to the amount of $1,000. It is argued that
to grant the creditor’s motion in this case is to give the creditor a
preference to which he is not entitled under the bankrupt law, but
the equality which is to prevail among creditors of the bankrupt in
the disposal of his property applies to creditors standing in equal
right, and not, as in this case, where there is not only a debt or per-
sonal obhgatlon of the bankrupt, evidenced by a promissory note,
but coupled with this, and of the consideration of the contract, is
the waiver by the bankrupt of his right of exemption from lcg?l
process under the laws of Alabama. It appears that the property
in the case is personalty,—mainly a stock of goods; and with the
parties before the court, and the property scheduled, and construct-
ively, if not actually, in the possession of the court, through its trus-
tee in the case, there would seem to be nothing in the way of the
court in making a proper order in the premises. The result of these
reviews is. that the order of the referee refusing the motion of the
Birmingham Dry-Goods Company is reversed, and it is so ordered.

In re OGLES.
Bx parte TROUNSTINE et al.
(District Court, W. D, Tennessee. - March 23, 1899.)
No. 2,

1. BANKERUPTCY—DPETITION—M ULTIFA RIOURN ESS.

A petition in involuntary bankruptcy, which unites with a prayer for
an adjudication against the debtor a prayer for a provisional seizure of
his property by the marshal, and a prayer for an injunction forbidding
certain attaching creditors and a receiver of a state court to dispose of prop-
erty of the alleged bankrupt in their hands, is multifarious.

2, BAME—INFORMALITY—AMENDMENT.

A petition: in bankruptey, under the act of 1898, filed before the pro-
mulgation of the official, forms by the supreme court, should not be dis-
missed for want of conformity thereto; but the court will order a new
petition, in the ‘form prescribed, to be filed nune pro tunc, the original
petition, however, not to be withdrawn from the files,

8 ‘SAME—J] URISDICTION—INJUNCTION AGAINST ATTACHING CREDITORS

i Attaching creditors of an alleged bankrupt, and a receiver of his prop-
erty appointed at their instance by a state court, do not become amenable
to the control of the bankruptey court by the mere.filing of the petition
against the debtor, though it is therein chatged that they have received
an unlawful preference; and if they are not regularly made parties to the
petition and served with process, and have not voluntarily appeared there-
to, the court cannot issue an injunction forbldding them to dispose of
property of the alleged bankrupt in their hands, held and claimed by them
adversely to the debtor and to the petitionjng creditors.

4, SAME

Where a petition in involuntary bankruptcy charged that certaln cred-
itors of the alleged bankrupt had gained an unlawful preference by at-
tachments upon his property, and had procured the appointment of a re-
ceiver by a state court, who had sold the property and held the proceeds,
and prayed for an injunction against such creditors and the receiver, for-

_bidding them: to take proceedings in the state court for the distribution of



