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does not exceed the sum of three hundred dollars; and in all matters of dam-
age to personal property, where the amount in controversy does not exceed
the sum of one hundred dollars." ,

The contention of the plaintiff in error is that this is an action for
the "destruction of personal property" or "damage to personal prop-
erty"; but it is neither. It is an action to recover damages for a
breach of contract, and as such falls under that clause of the statute
-copied from the constitution of the state-which confers on jus-
tices of the peace "jurisdiction in matters of contract where the amount
in controversy does not exceed the sum of three hundred dollars, ex-
clusive of interest." Koch v. Kimberling, 55 Ark. 547, 18 S. W. 1040,
and cases cited.
Exception is taken to the ruling of the court in refusing to strike

out the testimony of Lankford, the plaintiff's husband. But the
witness testified that, in shipping the ring, and in other matters to
which his testimony related, "I was simply acting as the agent of my
wife;" and the Arkansas statute in force in the Indian Territory
provides that either husband or wife "shall be allowed to testify for
the other in regard to any business transacted by the one for the
other in the capacity of agent." Sand. & H. Dig. Ark. § 2916.
It is objected that the husband testified to some matters outside

of his agency. The testimony of the witness was not objected to
when it was introduced. His testimony relating to his agency was,
confessedly, admissible. The motion, however, was not to strike out
the alleged irrelevant parts of his testimony, if there was any part
of it irrelevant, but it was "to strike out 'all' the testimony of the
witness J. D. Lankford, for the reason that he was the husband of the
plaintiff, and not a competent witness." The motion was too broad,
and was properly overruled. Bank v. Rush, 29 C. C. A. 333, 85 Fed.
539.
An exception was taken to the refusal of the court, at the close

of all the evidence, to give the jury a peremptory instruction to re-
turn a verdict for the defendant. This request was properly refused.
Upon the evidence in the record, it would have been error for the
court to have taken the case from the jury. The judgment of the
United States court for the Central district of the Indian Territory,
and of the United States court of appeals in the Indian Territory, are
each affirmed.

OSBORNE v. ALTSCHUL.'
(Circuit Court of Ninth Circuit. February 6, 1899.)

No. 465.
TRIAL-POWER OF FEDERAL COURT TO AMEND VERDICT.

A federal court has the power, under Rev. St. § 954, which enjoins upon
it the duty to disregard nicety of form, and to give jUdgment according
as the right of the cause and matter in law shan appear to it, to amend
a general verdict for plaintiff, in an action in ejectment. to conform to the
requirements of a state statute, by inserting therein a finding that plaintiff
is entitled to possession of the land in suit, and of the nature and duration
of his estate therein, where, by a reference of the verdict to the issues
litigated, it is plain that it can have but one meaning as to such matters.
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In Error to the Circuit Gburtof the United States'forthe Dis·
trietof Oregon, . , . .
W. R. King, F.}I. Saxton,and S. T. ,Jeffreys; for iIi
Williams, Wood & Linthi<lu,.n(and T. O. 'Dutro; for defendant in

error. ';r

Before GlLBERT, and MORROW, Circuit .Judges.

GILBERT, Circuit Judge. The defendant in error, Oharles Alt-
schul, brought an of ejectment against the plaintiff in error,
J. D. Osborne, alleging in his complaint that he was the owner in
fee simple of the N. t of section 1,in township 19 S., range 43 E.,
in Malh.eur county, Or., containing 320 acres, and was entitled to
the immediate possession thereof, and that the plaintiff in error
was wroIlgfully in the possession and wrongfully withheld the
same, to his damage in the sum of $3,500. The defendant in the
action answered, denying each of the allegations of the complaint,
disclaimed possession, right, or interest to 160 acres of the prem-
ises described, but alleged that he was in the possession of, and
was the oWner of, the remaining 160 acres. He also set up the de-
fense of the statute of limitations. On the trial the plaintiff waiv-
ed his demand for damages, leaving as the only question to be de-
termined his alleged title and right of possession in the 160 acres
which the defendant claimed to own. Upon the issues so nar-
rowed, the case was .tried and submitted to the jury. Under the
direction of the court,. the jury brought in a sealed verdict. The
verdict was as follows: "We, the duly impaneled jury in the
above-entitled action, find a verdict for the plaintiff." After the
jury were discharged, the court, upon motion of the defendant in
error, amended the verdict to comply with the requirements of the
statute of Oregon (Hill's Ann. Laws, § 320), which provides as fol-
lows: '
. "A verdict of a jury in an action of ejectment shall be as follows: If the
verdict be for the plaintiff, that he is entitled to the possession of the property
described in the complaint,. or some part thereof, or some undivided share
or interest in either, and the nature and duration of his estate in such property,
part thereof, or undivided share or interest in either, as the case may be."
The plaintiff in error contends that the verdict was fatally de-

fective, for the reason that it did not comply with the statute above
quoted, and that the court had not the power to so amend it as to
supply its defects. Statutes similar to that of Oregon are found
in some of the other states. In Florida, Illinois, Tennessee,and
West Yirginia, it is held that the omission from the verdict of the
jury of the findings which the statute declares essential is a fatal
defect. Lungren v. Brownlie, 22 Fla. 491; Van Fossen v. Pear-
son, 4 Sneed, 362; Long v. Linn, 71 Ill. 152; Low v. Settle, 22 W.
Va. 387. In Illinois, it has been decided that the trial court has
not the power, aner the jury is discharged, to amend the verdict,
and to insert the findings which the jury ought to have embodied
therein. In Virginia and in Wisconsin, it is held that such an
omission does not invalidate the verdict, if the court can see from
the verdict,and from the issues presented,that the jury have found



OSBORNE V. ALTSCHUL. 383

all the facts which the verdict is required to contain, and can en-
ter a correct judgment thereupon. Hawley v. Twyman, 24 Grat.
516; Allard v. Lamirande, 29 Wis. 502. It has been held, also,
that the failure to express in a verdict for the plaintiff the nature
or the duration of the plaintiff's estate is matter of which he alone
can complain, and that it does not affect the substantial rights of the
defendant. Allard v. Lamirande, 29 Wis. 502; Elliott v. Sutor, 3
W. Va. 37. In the absence of a statute prescribing the form of the
verdict, it appears to be uniformly held that a general verdict for the
plaintiff· is sufficient. Such a verdict is referred to the issues, and,
where so referred, it becomes certain and specific. 7 Ene. PI. &
Prac.344; Betz v. :Mullen, 62 Ala. 365; Ewing v. Alcorn, 40 Pa. St.
492; Kirshner v. Kirshner's Lessee, 36 "Md. 309; Hutton v. Reed, 25
Cal. 479. In the present case there can be no doubt that the jury
passed upon all the issues which the canse presented, and found the
same in favor of the plaintiff. The verdict can have but one mean-
ing, and that is that the jury found the title to be in fee simple in
the plaintiff, and that he was entitled to the immediate possession
of the premises. In other words, it can be seen that the jury has
passed upon ev.ery question which the statute of Oregon declares
shall be determined by .the verdict, and has found the facts to be as
they are alleged in the complaint and as they are stated in the amended
verdict. It is not contended that in the course of the trial any ques-
tion arose concerning the duration of the plaintiff's interest in the
real estate. If he had any interC'st whatever, it could be none other
than that of owner in fee simple. No evidence was offered of any
less interest or estate, or claim of interest, upon his part. 'l'he amend-
ment of the verdict, therefore, was but an amendment in form. The
question of the power of the court to order such an amendment is not,
as it is contended by the plaintiff in error, ruled by the statutes of
Oregon or by the decisions of the courts of that state, but by refer-
ence to the powers conferred upon the trial court by the provisions
of section 954 of the Revised Statutes. In construing that section,
in Parks v. Turner, 12 How. 39, the court said:
"This is a remedial statute, and must be construed liberally to accomplish

its object. It not only enables the courts of the United States, but it enjoins
upon them as a duty, to disregard the niceties of form, which often stand in
the way of justice, and to give judgment according as the right of the cause
and matter in law shall appear to them. And, although verdicts are not spe-
cially mentioned in this provision, yet the words, 'or course of proceedings
Whatever,' are evidently broad enough to inclUde them; and, as they are
within the evil, they cannot, upon a fair interpretation of the statute, be ex-
cluded from the remedy."

The construction given to the statute in the case just cited, and in
other decisions of the courts of the United States, is sufficiently liberal
to include the amendment which was made in the case at bar. Mathe-
son's Adm'r v. Grant's Adm'r, 2 How. 279; Stockton v. Bishop, 4
How. 155; Lincoln v. Iron Co., 103 U. 8. 412; Koon v. Insurance Co.,
104 U. 8. 106; Gay v. Joplin, 13 Fed. 650; Swofford Bros. Dry-Goods
Co. v. Smith-McCord Dry-Goods Co., 29 C. C. A. 239,85 Fed. 417.
It is urged that an element of uncertainty as to the meaning of the

verdict arises from the fact that the defendant in his answer disclaimed
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title to, and possession of, 160 acr-es of the 320 which were the sub-
ject of the action, and the further fact that in his reply the plain-
tiff conjunctively denied the defendant's averment that the latter held
the remaining 160 acres under color of title and claim of ownership.
To this it is sufficient to say that it is apparent from the record that
the denial in the reply was intended as a denial of both color of title
and claim of ownership by the defendant. That the court entered
judgment for the plaintiff in the face of admissions in his reply
is not assigned as error, and the contention that it did so is a mat-
ter with which we have nothing to do. Nor does an element of un-
certainty intervene from the fact that the defendant disclaimed a
portion of the land sued for. The premises which were in contro-
versy in the action were the 160 acres of which the defendant held
the possession and of which ·he claimed to be the owner. The plain-
tiff asserted title thereto in fee simple, under a grant from the United
States. The defendant claimed under the homestead laws of the
United States and by virtue of possession for a period sufficient to
bar the action. If the judgment embraced lands of which the de-
fendant disclaimed the possession and title, he is not affected thereby,
nor does confusion arise therefrom as to what was th.e subject of the
controversy. The judgment of the circuit court will be affirmed.

THOMPSON v. NORTHERN P A.G. ny. CO.
(Circuit Court of Appeals, Ninth Circuit. February 13, 1899.)

No. 462.
1. REVIEw-ApPEAL OR ERROR.

'Where a federal court, on the sale In foreclosure proceedings of ra.llroad
property which has been operated by Its receivers, makes It a condition
of the sale that the purchaser shall pay, in addltlon to the amount bid, as
a part of the purchase price of the property, all claims which may be
legally established against the receivers growing out of their operation
of the road, and retains jurisdiction of the cause for the purpose of
entorclng such conditions, and subsequently grants leave to a claimant
to bring an appropriate action on his claim, which he does on the law
Bide of the court, while any judgment recovered is required to be brought
into the eqUity suit to be fixed as a lien on the property, and enforced
under the decree, the action itself is a separate action at law, and is
properly reviewable by writ of error.

2. PARTIES-ACTION ON CLAIM AGAINST RECEIVERS AFTER THEIR DISCHARGE-
PunCHASER OF PROPERTY.
Under a decree in a railroad foreclosure suit, which requires the pur-

chaser of the property, as a part of the consideration therefor, to pay
all valid claims against the receivers growing out of their operation
of the road, and reserves the right to the court to enforce such claims
against the property, the purchaser is a proper party defendant to an
action on such a claim, being entitled to defend, and, in an action com-
menced after the property has been conveyed to It and the receivers have
been discharged, it may properly be made sole defendant.

S. TO PERSON ON TRACK-CONTRIBUTORY NEGLIGENCE.
Plaintiff was wal;dng in the daytime on defendant's railroad track,

across a bridge about 100 feet long, which was customarily used by the
public as a footway, with the knowledge and acquiescence of the defend-
ant. 'Vhen at about the center of the bridge plaintiff was struck and in-
jured by an engine, which approached him from behind. The


