
KEENER V. BAKER. 377

delivery on the dock. (2) The carrier was justified in believing from
the conversation with the shipper on the 11th that the subsequent load
of castings should be turned over at the risk of the owner, and the
turning over was done pursuant to that understanding. (3) It does
not appear, by a preponderance of evidence, that the fracture was
, caused by such turning, and as the burden of proof is on the libelant
to show the cause of fracture, and as it claims that it was not done
at that time, it is considered that it was not done in the course of such
turning. (4) The fact that the casting was shipped in good order, and
was found cracked upon delivery, is sufficient evidence of negligence,
and thereby the carrier is called upon to give evidence of the cause of
the fracture, which shall overcome the presumptive case thus raised
against it. Phamix Pot-Works v. Pittsburgh & L. E. R. Co., 139
Pa. St. 284, 20 Atl. 1058; Ketchum v. Express Co., 52 Mo. 390, 395,
396; Grieve v. Railroad Co. (Iowa) 74 N. W. 192,193, and cases cited;
Railroad Co. v. Sherwood, 132 Ind. 129, 135, 31 N. E. 781; Hinton v.
Railroad Co. (Minn.) 75 N. W. 373; Hull v. Railway Co., 41l\Iinn. 510,
43 N. W. 391, following Shriver v. Railroad Co., 24 Minn. 506; and see
Railway Co. v. Little, 12 Am. & Eng. R. Cas. 37; Rintoul v.Railroad Co.,
16 Am. & Eng. R. Cas. 144; The Warren Adams, 20 C. C. A. 486, 74
Fed. 413, 414. The libelant has not given evidence tending to show
sufficiently the cause of such fracture. Therefore it must be con·
cluded that it was done in the course of transportation, and in the
performance of duties imposed upon the carrier as such, and compensa-
tion should be made by the carrier. (5) No recovery for demurrage
is allowed. (6) The libelant should recover freight, less the damages
for breakage of cargo. Let a decree, pursuant to this decision, be
entered, with costs according to the future direction of the court
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1. REVIEw-MoTION FOR NONSUIT-DENIAL-ExCEPTION-WAIVER.
Introduction of evidence by defendant after the overruling of his mo-

tion for nonsuit is a waiver of any exception to the ruling.
2. SA)IE-MOTION FOR NEW TRIAL-DENIAL.

Denial of a motion for a new trial cannot be reviewed on appeal in
United States courts,

S. MINES AND MINERALS - VENDOR AND PURCHASER - RECOVERY OF PRICE-
PLEADING.,Vhere, in the sale of a mine; it, and not the stock of the corporation
owner, was the subject of the transfer, and the stock was transferred as
a mere hiddent and means of conveying the mine, a complaint in an ac-
tion to recover the money paid for fraud, alleging that the mine was of no
value. was not insufficient for failure to state that the stock was also
worthless.

4. TRIAL-DEFECTIVE COMPLAINT-CURED BY VICRDICT.
. After verdict and judg.ment, it will'be presumed that facts necessary to
support it were proved, and in all formal and technical matters the com-
plaint will be treated as amended to conform to the facts.
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In !Error to the Circuit COlIrt of the United States fqr the District
of ())lorado.
John K. Vanatta, for plaintiffs in error. ,
Victor A. Elliott, Willis V. Elliott, and Thomas Mitchell, for de-

fendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge. This action was brought by Cyrus
A. Baker, the plaintiff below, against George L. Keener, C. G.
Kingsbury, and M. S. Herring, the defendants below, to recover
the purchase money paid by the plaintiff to the defendants on ac-
count of the purchase of the Catherine lode mining claim, situated
in Cripple Creek, COlO., upon tbeground that the purchase was
induced and the money obtained from the plaintiff by the false and
fraudulent representations and, devices of the defendants. The
Nugget Mining Company owned the alleged lodetnining claim, and
the transfer of the title tothe interest in the mine which the plain-
tiff purchased was to,pe effected by transferring to him 345,111
shares, of the stock of this corporation. The plaintiff paid the de-
fendants at the date the purchase $10,000, and afterwards the
further sum of $416.66. The answer, denied the fraud. The case
was tried before a jury, who found'a verdict for the whole sum
claimed by the plaintiff, upon which judgment was rendered, and
the defendants sued out this writ of'error. There was no demurrer
to the complaint, and noexceptiotl.s:were taken to the charge of the

'
At :the close of the plaintiff's testimony the defendants moved

"for a judgment as in case of nonsuit," upon the ground that the
evidence was not sufficient to support the plaintiff's action; and
the denial of this motionbythe court is assigned for error. After
this motion was overruled, the defendants introduced their testi-
mony, and this was a waiver of anY exception to the ruling of the
court denying the nonsuit. Jefferson v. Burhans, 58 U. S. App.
597, 29 C. C. A. 487, and 85 Fed. 924.
There was a motion for a new trial, which was overruled, and

that ruling is assigned for error; butit is well settled in the courts
of the United States that the ruling on a motion for a new trial
is not the subject of exception. Condran's Adm'x v. Railway Co."
14 C. C. A. 506, 32 U. S. App. 182, and 67 Fed. 522.
The remaining assignment of error is that· "the complainant did

nof, nor d,oth, state facts sufficient to constitute any cause of ae-
tion." The ground upon which this contention is rested is that
there is no specific allegation in the complaint that the mining
stock which the plaintiff purchased was worthless. But there is
an allegation that the mine for which the plaintiff paid his money
"had no value whatever, except as a prospect," and that, by rea;;lon
of the defendant's fraudulent representations in relation thereto,
the plaintiff was damaged in the sum of $10,416.66. It sufficiently
appears from the complaint that the thing which the defendants
sold to the plaintiff, and for which he paid his money, was a lode
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mining claim, which was represented to be rich and of great value,
and which the jury found to be no mine at all and to have no value.
In making the sale and purchase according to the averments of the
complaint, the stock was not considered at all, but only the mine.
'l'he mine was the thing purchased, and the stock passed or was
to pass as a mere incident to the purchase of the mine, and afl a
means of conveying the interest in the mine purchased by the plain-
tiff.. All this plainly appears from the complaint. If for any rea-
son the stock of the Nugget Mining Company had any value dis-
associated from the mine, it could not, upon the allegations of the
complaint, affect the plaintiff's right of recovery, because it was
not the stock, but this mine, that the parties were contracting
about.
But if the plaintiff was required to prove the stock, as well as the

mine, had no value, after verdict and judgment the presumption is
that such proof was made, and the objection that the complaint
does not contain the technical averment that the stock had no
value comes too late. This was the rule under the common-law
system of pleading: ''1Vhere there is any defect, imperfection, or
omission in any pleading, whether in substance or form, which
would have been a fatal objection upon demurrer, yet if the issue
joined be such as necessarily required, on the trial, proof of the
facts so defectively or imperfectly stated or omitted, and without
which it is not to be presumed that either the judge would direct
the jury to give, or the jury would have given, the verdict, such
defect, imperfection, or omission is cured by the verdict." 8tev.
PI. 150. And the rule is quite as liberal under the modern (J{)des.
Glaspie v. Keator, 5 C. C. A. 476, 12 U. 8. App. 281, and 56 Fed.
203; Rush v. Newman, 12 U. 8. App. 635,7 C. C. A. 136, and 58 Fed.
158.
This case comes from Colorado, and the supreme court of that

state hold that, where the objection that the complaint does not
state facts sufficient to constitute a cause of action is taken by
demurrer in apt time, the pleading "must present defects so sub-
stantial in their nature and so fatal in their character as to author-
ize the court to say, taking all the facts to be admitted, that they
furnish no cause of action whatever." Herfort v. Cramer, 7 Colo.
488-488, 4 Pac. 896; Bliss, Code PI. § 425; Richards v. Edick. 17
Barb. 260. The rule is still stronger where the objection i's taken
for the first time after verdict and judgment; for then the presump-
tion prevails that due proof was made of every fact essential to the
recovery, and the complaint will be considered as amended to con-
form to the proofs. ,
In Davis v. Goodman, 62 Ark. 262, 85 8. W. 231, Chief Justice

Bunn, delivering the unanimous judgment of tbe court, said:
"But, according to a uniform holding of this court, the trial court's findings

and judgment will not be reversed, when they are in conformity to the
dence In the case. notwithstanding the pleadings fall short of the facts in evi-
dence; for in such case the pleadings will be considered as amended to suit
the facts."

The judgment of the circuit court is affirmed.
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AMERICAN EXP. CO. et aL v. LANKFORD.
(Circuit Court of Appeals, Eighth Circuit. April 3, 1899.)

No. 1,115.
1. UNITED STATES COMMISSIONERS IN INDIAN TERRITORy-JURISDICTION.

1 Sand. & H. Dig. Ark. § 4317, provides that justices of tM peace shall
have concurrent jurisdiction with the circuit court In matters of contract
where tM amount in controversy does not exceed $300; and United States

in Indian Territory have the same jurisdiction as jus-
tices of the peace in Arkansas. Held, that an action to recover the value
of goods lost through the negligence of a carrier was an action for breach
of contract,' and hence a United States commissioner of Indian Territory
had jurisdiction thereof, the amount claimed not exceeding the statutory
limit.

2. WITNESSES-HUSBAND AND WIFE-COMPETENCY.
Under Sand. & H. Dig. Ark. 21:1'16, declaring that a husband shall be

allowed to testify for his wife in any business transacted as her agent,
a husband acting as'his wife's agent in the shipment of goods was COlll-
petent to testify In an action against a carrier by the wife for their loss.

3. TRIAlr-MOTION TO STRIKE-EvIDENCE.
'Vhere part of a witness' testimony Is competent, a motion "to strike

out all of his testimony" is too broad, and was properly overruled.

In Error to the United States Court of Appeals in the Indian
Territory.
J. G. Ralls (G. T. Ralls, on the brief), for plaintiffs in error.
G. A. Pate and R. L. Williams, for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge. J. D. Lankford and E. Lankford,
husband and wife, brought this action against the American Express
Oompany, before a United States commissioner in the Indian Terri-
tory, to recover the sum of $196, the value of a gold ring set with a
diamond, alleged to have been delivered to the defendant as a common
carrier, to be carried to Chicago, and lost througl1 its negligence. It
appearing that the ring was the property of Mrs. Lankford, the action
was dismissed as to her husband, J. D. Lankford. The plaintiff re-
covered judgment before the United States commissioner, and also
on appeal in the United States court for the Central district of
the Indian Territory, which last judgment was affirmed by the United
States court of appeals for that territory (39 S. W. 817, 46 S. W. 183),
and the defendant sued out this writ of error.
It is assigned for error that the L"nited States commissioner did not

have jurisdiction of the case. The jurisdiction of United States com-
missioners in the Indian Territory is the same as that of justices of
the peace in Arkansas, which is as follows:
"Sec. 4317.•Justices of the peace shall severally have original jurisdiction

in the following matters: First. Exclusive of the circuit court, In all matters
of contract where the amount In controversy does not exceed the sum of one
hundred dollars, excluding interest; and concurrent jurisdiction in matters
of contract, where the amount in controversy does not exceed the sum of three
hundred dollars, exclusive of interest. Second. Concurrent jurisdiction in
suits for the recovery of personal property, where the value of the property


