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;has an opportuni(y th }nspect the goodsWnen delivered,ana ,actQally tak:es them, it does. n.ot to a waiver of the war-
ranty that they should be ofthe specHi:c' description; and that although,
he does not retu,rn the goods to the ",endor, or give notice of their fail-
ure to come.within the description •warranted, he is still e'ntitled to
bring an adibl'lfor breach of the warranty. The plaintiffs, 'in the case
at bar,llotified defendant promptlj·of theundergrades.
The offer of the defendant to.showthat the plaintiffs realized a

profit ot;'thesale of the No.3 wheat over the contract price for No.2
wheat. is certaip:Iy ip.admissible. Any advance in the market was
the legitimate fruit of the venture, just as the purchaser would have
had to bear the loss of any decline in the market price prevailing at
the time of 'delivery. Cordage Co.v. Wohlhuter (Minn.) 74 N. W.
175; J. I. Case Plow Works v.Niles & Scott Co. (Wis.) 63 N. W. 1013;
Bach v.LeV'y, 101 N. Y:' 511, 5 N. E. 345; Brown V'. Emerson, 66
Mo, App.. 63; Medbury v. Watson, 6. Mete. (Mass.) 246; Brown v.
Bigelow, 10 Allen, 242; .Wheelock v. Berkeley, 138 TIl. 153, 27 N. E.
942.
The result is that the plaintiffs are entitled to recover on the second

count of the petition, and the counterclaim' pleaded by defendant is
denied. Finding and judgment accordingly.

HUDSON RIVER LIGHTERAGE CO.v. WHEELER CONDENSER & EN-
GINEERING CO.

(District Court, E. D.. New Yorlt. March14,1899.)

1. 'OF CONTRACT OF CARRIAGE.
A carrier under a contract for the and delivery on a dock of

heavy castings weighing several tons each constituting a part of machin-
ery to be erected by the shipper Is 'not 'bound to turn the castings over
on delivering them, so as to leave them In position for placing together,
In the absence of a special agreement· to ,that effect.

2. SAME-INJURY TO GOODS IN SHIPMENT-PRESUMPTION OF NEGLIGENCE.
The fact that a casting was shipped In good order and was found

cracked on delivery Is presumptive evidence of negligence on the part of
the carrier, and casts upon It the burden ot proving In what manner the
breakage occurred.

Peter S. Carter, for libelant.
Charles E. Lydecker, for respondent.
THOMAS, District Judge. This action is brought to recover for

freight and demurrage, and the respondent seeks to offset injury to
the cargo for the carriage of which said freight is alleged to have been
earned and demurrage incurred.
In December, 1897, the respondent, having a large number of cast-

ings to be transported from Carter.ette or Jersey City, directly to
Greenpoint, or in some cases to Mott Haven on the Harlem river, for
:finishing, and thence to Greenpoint, engaged therefor the libelant,
through the latter's agent; one Schneider, who, as the representative
of another carrier, had done similar. work for the respondent. These
castings were in three parts, known as tops, bottoms, and centers or



HUDSON RIVER LICUI'mRAGF; CO. V. WHEEI"ER CONDEl'\SER & E. CO. 375

embs. Each part weighed five or six tons, and their sum was about
200 tons. The carriage was made by the libelant on a barge rigged
with a derrick; and the libelant's agent, in soliciting the business,
stated to the respondent that it had all the facilities necessary for the
proper handling of the freight. As has been stated, some of the cast-
ings were carried first from points in New Jersey to Matt Haven to be
finished, and thence to Greenpoint for final delivery. Previous to the
11th day of May, the respondent had given notice to the carrier that
certain parts at Matt Haven were ready for delivery at Greenpoint,
and such parts could have been taken and delivered by the carrier at
Greenpoint previous to the 11th day of May; and the respondent did
not know that such carriage and delivery had not been made until
tbe events arose whicb are the subject of this litigation. On the 11th
day of May, 1898, the libelant's barge was at the dock at Greenpoint,
with a lot of castings which it had taken on at Carterette, N. J.; and,
while the barge lay at said dock ready for unloading, libelant advised
the respondent that it would deliver the castings on the dock in the
position in which each casting rested upon the deck of the vessel, but
that it would not turn the castings over before delivering them upon
the dock. It seems that the castings were intended for a sugar re-
finery, and that, unless they were delivered upon 'the dock in the rela-
tive positions in which they were to be placed in the refinery, it would
be necessary for the respondent to rehandle them, and put them in
such suitable position, before they could be used, and that he had no
facilities upon the dock for handling matters of such weight and size,
and that the company which its agent, Schneider, formerly represent-
ed, had been accustomed to so deliver them. It further appears that
the libelant had turned,so far as was necessary, all previous pieces,
but that some risk accompanied such turning, and that when the libel-
ant discovered that its captain was turning the parts it forbade him
doing so further, and advised the respondent that it would not turn
such parts, giving as a reason for its refusal that sucb was no part of
its duty as a carrier. Tbis refusal led to some conversation between
the parties; the libelant insisting that it was not its duty ta turn the
parts, and the respondent insisting tbat such was libelant's duty, and
persisting in its demand that such duty should be performed. Haw-
ever, as the libelant continued in its refusal; the respondent, being
urged by a penalty under which it rested for delay in setting the parts
in the sugar refinery, according to its contention, agreed to take the
risk of turning tbe parts, which were the bottom pieces of the plant;
and representatives of eacb party went to tbe barge on tbe 12th day
of May and watched the turning of the parts by the captain of the
barge, who bad sale control and direction thereof. All the parts were
delivered safely upon the dock. On the 14th day of May, the load
which had been taken to Matt Haven for finishing was brought to the
dock at Greenpoint, and the captain of the barge proceeded to turn
and to unload such parts; and, after tbey had been placed upon the
dock, it was discovered tbat the flange of one of the upper parts was
broken, and it was for such breakage that the respondent asks dam-
'ages in this action. It is the contention of the respondent that at the
time itmade its agreement to assume the responsibility of unloading
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the barge,· which arrived on May 11th, it supposed .that the pieces
from Mott Haven had been transported and de-

livered previously, and that its stipulation to assume the risk was con-
fined entirely to the barge of the 11th, which it assumed to be the last
lot to be delivered. The libelant claims, however, that the agreement
was not so limited, but that it refused to take the risk of turning any
pieces,and that the respondent, instead of agreeing to assume the
risk of any particular load, assumed the risk of all the pieces that
might be thereafter delivered. As a matter of fact, the respondent's
foreman, who was present at the time of the delivery on the 11th, in
company with the respondent's manager, was present during the en-
tire unloading on the 14th, but states that he was not there for the pur-
pose of superintending the unloading, but that he was at the refinery
and on the dock for the purpose of superlntendingother work in which
the respondent was engaged, and that, without any purpose or partici·
pation, he stood by and watched the unloading, and that he gave no di-
rection, offered no suggestion, made no criticism, and did not know or
even look to see whether there was any injury to the pieces until
they were on the dock. It seems that one of the tops was placed on
the ship with the broadest circumference down, and that it was neces-
sary for the owner's convenience to turn it upon the ship and so deliver
it on the dock. To do this, a stick was placed through a manhole be-
tween the two ends of the circular casting, and adjusted so that it was
horizontal rather than vertical to the base; that a rope was tied to
this, the casting raised, and, when sufficiently elevated from the deck,
brought over onto its smaller end. Evidence is given on the part of
the respondent which tends to shOw that the stick slipped around on
account of being placed horizontally, as above stated, and slid up to
the end of the opening,-a distance of about 12 inches,-which allowed
the load to suddenly sag, bringing a great strain upon the casting, and
that the casting also fell back and struck the deck, and that from such
strain or striking, or both, the breakage, which was on the opposite
side of the circumference from a point where the casting hit the deck,
was caused. The libelant admits that there was some sagging of the
rope, but claims that there was nothing more than was natural from
the settling down of a heavy weight on the tackle, and contends that
the casting was not broken at that time, but that, if it was, the same
was caused by no negligence of the libelant, and that the shipper had
assumed the risk.
The libelant, in addition to its claim for freight, asks for demurrage

)In the load arriving on the 11th, and which was not delivered until
the 12th on account of the refusal of the carrier to turn it over as de-
manded by the respondent, and the consequent negotiation. The de-
murrage, it is said, began on the 11th day of May, at 6 p. m., and con-
tinued for 12 Murs, at $10 an hom,'. The respondent does not base
its demand for damages upon the strict rule which requires a carrier
to assure the safe transportation and delivery of goods, but upon the
negligence of the carrier.
Upon this evidence, the foItowing conclusions are reached: (1) That

it was no part of the carrier's duty to turn over the castings so as to
have them in readiness for suitable placement by the owner after a



KEENER V. BAKER. 377

delivery on the dock. (2) The carrier was justified in believing from
the conversation with the shipper on the 11th that the subsequent load
of castings should be turned over at the risk of the owner, and the
turning over was done pursuant to that understanding. (3) It does
not appear, by a preponderance of evidence, that the fracture was
, caused by such turning, and as the burden of proof is on the libelant
to show the cause of fracture, and as it claims that it was not done
at that time, it is considered that it was not done in the course of such
turning. (4) The fact that the casting was shipped in good order, and
was found cracked upon delivery, is sufficient evidence of negligence,
and thereby the carrier is called upon to give evidence of the cause of
the fracture, which shall overcome the presumptive case thus raised
against it. Phamix Pot-Works v. Pittsburgh & L. E. R. Co., 139
Pa. St. 284, 20 Atl. 1058; Ketchum v. Express Co., 52 Mo. 390, 395,
396; Grieve v. Railroad Co. (Iowa) 74 N. W. 192,193, and cases cited;
Railroad Co. v. Sherwood, 132 Ind. 129, 135, 31 N. E. 781; Hinton v.
Railroad Co. (Minn.) 75 N. W. 373; Hull v. Railway Co., 41l\Iinn. 510,
43 N. W. 391, following Shriver v. Railroad Co., 24 Minn. 506; and see
Railway Co. v. Little, 12 Am. & Eng. R. Cas. 37; Rintoul v.Railroad Co.,
16 Am. & Eng. R. Cas. 144; The Warren Adams, 20 C. C. A. 486, 74
Fed. 413, 414. The libelant has not given evidence tending to show
sufficiently the cause of such fracture. Therefore it must be con·
cluded that it was done in the course of transportation, and in the
performance of duties imposed upon the carrier as such, and compensa-
tion should be made by the carrier. (5) No recovery for demurrage
is allowed. (6) The libelant should recover freight, less the damages
for breakage of cargo. Let a decree, pursuant to this decision, be
entered, with costs according to the future direction of the court

KEENER et al. v. BAKER.

(Circuit Court of Appeals, Eighth Circuit. April 3, 1899.)

No. 1,120.

1. REVIEw-MoTION FOR NONSUIT-DENIAL-ExCEPTION-WAIVER.
Introduction of evidence by defendant after the overruling of his mo-

tion for nonsuit is a waiver of any exception to the ruling.
2. SA)IE-MOTION FOR NEW TRIAL-DENIAL.

Denial of a motion for a new trial cannot be reviewed on appeal in
United States courts,

S. MINES AND MINERALS - VENDOR AND PURCHASER - RECOVERY OF PRICE-
PLEADING.,Vhere, in the sale of a mine; it, and not the stock of the corporation
owner, was the subject of the transfer, and the stock was transferred as
a mere hiddent and means of conveying the mine, a complaint in an ac-
tion to recover the money paid for fraud, alleging that the mine was of no
value. was not insufficient for failure to state that the stock was also
worthless.

4. TRIAL-DEFECTIVE COMPLAINT-CURED BY VICRDICT.
. After verdict and judg.ment, it will'be presumed that facts necessary to
support it were proved, and in all formal and technical matters the com-
plaint will be treated as amended to conform to the facts.


