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5(; is not disclosed by the reeord; the master's report onlf stat-
ing that the "claimant eredits the payment of a sum ($432.56)
made under peculiar circumstances." 1'10 judgment 'was rendered
in favor of the receiver for the balance of the $432.56, after de-
ducting the $100 allowed the appellant.
Some of the stockholders and directors of the corporation con-

coeted a scheme to wreck the corporation for their own profit
and benefit, and to the detriment of its other stockholders and
creditors. This much has been judicially determined and decreed,
and is not subject to review. It was the attempted accomplish-
ment of this scheme that led to the decree dissolving the corpora-
tion and for winding up its affairs, and the appointment of the
receiver for that purpose. The appellant was a stockholder and
creditor of the corporation, and at times its secretary and attor-
ney. He was fully advised of the action of those stockholders
and directors who attempted to wreck the corporation, and ac-
tively aided, by his advice and counsel as an attorney, in the ef-
forts that were made to accomplish that result. And the mate-
rial question in the case is whether the services charged for were
rendered for the corporation, or for and on behalf of those mem-
hers of the corporation who attempted, for fraudulent purposes,
to wreck' it. The court helow found the services charged for,
with the exception of $100, were rendered for the latter pur-
pose, and not for, or in the interest of, the corporation. The find-
ing of the lower court on this issue is presumptively correct. We
have read the evidence and the record in the case very carefully,
and are unable to say that the finding of the circuit court is not
supported by the evidence; on the contrary, we think that it is.
Fr,om the record in the case it is apparent that litigation be-

tween these parties on this subject will continue without profit
or gain to either, but with loss to both, as long as there is a thread
to hang a controversy upon. A stop must he put to further liti-
gation, and to that end the decree of the cireuit court will be
affirmed, with the modifieation that the decree below shall be
deemed and held to be a full and eomplete satisfaction of all claims
or demands of each party against the other growing out of the
transacti.ons mentioned, and espeeially a satisfaetion of any claim
or demand the receiver might or eould assert against appellant for
any balance of the $432.56, admitted by the appellant to have been
paid to him, after erediting thereon the $100 found due the ap-
pellant, As thus modified, the decree below is affirmed.

WATSON v. FORD.
(Circuit Court of Appeals. Sixth Circuit. March 7. 1899.)

No. 612.
CONSTHUCTION OF CONTRACT-IMPLIED CO:.'<DITIONs-WnEN OF THE ESSENCE OF

TIlE CONTRACT.
Defendant contemplated the establishment of works for the manufacture

of soda ash and other chemicals. in which a large amount of capital would
be required. Previous success in the manufacture of soda ash commer-
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clally had been due to the use of patented processes and machinery.
Plaintiff was a chemical engineer, and a reputed expert in the designing
of machinery for soda ash manufacture, with which he was experiment-
ing. The parties entered Into a contract, by which plaintiff engaged to
devote his entire time and skill to the service of defendant in his busi-
ness for three years, for which he was to receive a yearly-increasing
salary, and, If the business was made commercially successful, a bonus
in stock of the manufacturing company to be then formed. The contract
contained a provision that any Inventions or discoveries made by plain.
tiff during the term relating to the manufactures contemplated should be
disclosed to defendant, and, if deemed advisable, should be patented, at
his expense, for the joint and equal benefit of the parties. Held, that such
provision was an essential part of the consideration for the defendant's
obligation, and constituted an implied condition, a breach of which by
plaintiff justified the termination of the entire contract by defendant, and
relieved him from liability for future salary or for the delivery of the
stocki plaintiff having been paid his salary to the time of his discharge.

In Error to the Circuit Court of the United States for the Eastern
District of Michigan.
This was an action to recover damages for a breach of the following con-

tract:
"Agreement made this 29th day of April, Anno Domini one thousand e;ght

hundred and ninety-three, between J. B. Ford, first party, and John Hobe.
Watson, second party, witnesseth: Whereas, said first party is the owner of
certain property and improvements situate at 'Wyandotte, Michigan, and con-
templates the use and operation thereof for the purpose of manufacturing
soda ash and other chemicals; and whereas, said second party is by profes-
sion a chemical engineer, and has skill and experience in the business pro-
posed to be conducted by said first party: Now, this agreement witnesseth
that, iil consideration of the respective covenants of the parties hereinafter
set forth, it is agreed, by and between the parties, as follows, to wit: First.
Said second party shall and will give unto said first party his services and his
entire time, skill, and attention in and about the business proposed to be con-
ducted by said first party, as aforesaid, at Wyandotte, Michigan, for and
during the term of three (3) years, from April 3, 1893, and that during said
term he will not willfully neglect or depart from said employment, nor do or
cause, or willfully suffer to be done or caused, any act or thing whatsoever
to the prejudice of the said first party in or about said business, but, on the
contrary, shall and will order and direct all workmen, servants, and persons
employed in and about said business to do their work, service, and duty to the
utmost of his skill, knowledge, and ability, and for the highest profit and ad-
vantage of the said first party. Second. Said first party shall and will pay
unto the said second party for his said services the just and full sum of two
thousand seven hundred and fifty dollars ($2,750) for the first year, three
thousand two hundred and fifty dollars ($3,250) for the second year, and three
thousand seven hl,llldred and fifty dollars ($3,750) for the third year, each of
s!\id annual sums to be paid in monthly payments. Third. As soon as the
works of said first party shall have been placed in successful operation under
the processes and methods adopted by said second party, so as to manufacture
soda ash a commercial profit, said first party agrees to form a corporation,
under the laws of Michigan, for the purpose of conducting said business, the
capital stock of which shall be paid by the transfer to said corporation of
the entire property, assets, and effects used or employed in or about said busi-
ness; and upon the formation and organization of said corporation said first
party shall and will further pay and deliver unto the said second party five-
ninths of two per cent. (5/9 of 2 per cent.) of the whole amount of said capital
stock, in full-paid shares. Said second party shall not, at any time, sell the
whole or any part of the stock mentioned in article 'third,' without first of-
fering the same to said company; and that, when offered, said company shall
have the right of purchasing the same at the value actually as shown by the
books and accounts of the company. Fourth. Should second party, during
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said make any inventions 01' discoveries pertaining to, 01' of use
01' advantage in, the business of manufacturing chemicals, the s-ame shall be
made known unto said first party; and, if so requested by said first party;
said second party shall and will, at the cost and expense of said first party,
procure letters patent therefor, the same to be granted and issued to and for
the parties hereto, as joint owners in equal shares; but, should said first party,
within three (3) months' notice of any such invention or discovery, fail or de-
cline to avail himself of the option or privilege hereby granted, said second
party shall be at liberty to procure letters patent in his own name, and for
his own use and benefit. Fifth. Should it become apparent, in the judgment
of the said first party, at the expiration of the period of six (tl) months from
and after the date at which the ae-tual operation shall have begun, that said
see-and party has not made the operation a commerC'ial success, or cannot do
so, owing to the inefficiency of the plant and process employed by him, the
said first party, at his option, may terminate this agreement by giving thirty
(30) days' notice of his intention to do so. In witness whereof, the said par-
ties have hereunto set their hands and seals, the day and year first aforesaid.

"J. B. Ford. [Seal.]
"By J. B. Ford, Jr.

"John R. Watson. [Seal.]"
It appears that the plaintiff, John R. Watson, entered the employ of the de-

fendant under the contract, and remained in such employ until the 28th
day of June, 1894, and received the monthly installments upon his salary
due down until that day. Upon that day Watson declined to comply with
the fourth paragraph of the contract, and refused to assign to the defendant
a half interest in certain patents which Watson had taken out for inventions
or discoveries pertaining to the business of manufacturing chemicals during
said employment. He was given 24 hours' time within which to comply with
the request. He refused, and was discharged. The sole question which the
court finds it necessary to consider in this case is whether a breach of the
fourth paragraph by vVatson, the party of the second part, is such a breach as
releases the first party from a further compliance with the contract on his
part; or, in other words, whether the second and third stipulations are, with
the fourth, dependent 01' independent covenants 01' conditions. The court be-
low held that compliance with the fourth covenant by vVatson whenever cir-
cumstances should arise making it operative was a condition precedent to a
continuing obligation on the part of the defendant to pay future installments
of wages or to transfer the stock mentioned in the third paragraph. The
court, therefore, held that a breach of the fourth stipulation defeated Wat-
son's right to subsequent salary 01' to the stock.
T. E. Tarsney, for plaintiff in error.
Otto Kirchner and W. J. Gray, for defendant in error.
Before TAFT and LURTON, Circuit Judges, and SEVERENS, Dis-

trict Judge.

TAFT, Circuit Judge (after stating the facts as above). Ford was
about to invest a great deal of capital in a new and experimental
business. The making of soda ash had been commercially successful
when a certain patented process was used, but the field was not fully
explored. There was believed to be room for extensive development
and improvement in the process of manufacture. 'Watson was a re-
puted expert in designing and making machinery for the successful
production of soda ash. It was a business in which the ownership of
patents was exceedingly important. The contract, shortly stated, was
that Watson, on his part, was for three years to devote his entire time
and skill to the designing, erection, maintenance, and operation of
a soda ash making plant, for the benefit of Ford so exclusively that
Ford should have a one-half interest in all patents which Watson
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might take out for improvements in the process ormaehinery used
in the manufacture; while Ford, on bis part, was to pay '''atson an
increasing annual salary, in monthly installments, and a bonus of
company stock in the end, should the experiment be a commercial
success. The salary and stock were the consideration for the services,
skill, and patented discoveries. The question is whether the convey-
ance ofllie patent was an implied condition of further obligation of
Ford to pay the future salary and the stock. Prof. Langdell,' in his
summary of the Law of Contracts, points out that breaches of im·
plied conditions are divisible into two classes, according as they take
place before any part of the condition has been performed ("in limine,"
as he terms it), or during the progress of its performance. Section
160. He says:
"Breaches of the latter class, which may be termed breaches after part

performance, give rise to different considerations; for, if such a breach disa-
bles the party committing it from SUing, the result may be that ue will receive
nothing for what he has already done, and that the other party will receive
the benefit of the part performance without paying for it. If 'the breach
goes to the essence of the contract, the party committing it cannot complain
of this result; but if it is slight and unimportant, and especially if it hap-
pens after the performance is nearly completed, he may justly say that the
penalty is out of all proportion to the wrong."

After pointing out that an expresscQndition is to be enforced ac-
cording to its letter, because the result of agreement, the learned
author proceeds:
"An imp)ied condition, on the other hand, is the creature of the court, and

the court is therefore responsible for its consequences. If it is permitted to
work injustice, the only excuse for the court is that it is unavoidable; and,
if itilj, permitted to work more injustice than it prevents, not even that ex-
cuse lscava-ilable, for, assuming it to be it shows that the condition has
no rigb,t to.exjst. This responsibility rests upon the court, not only because
an implied .condiUon is its creature, 'but because, being its creature, the court
has the pQ'Wer, of molding it as th,epurposes of it. require. * • • In-
tluencedbythe foregoing considerations, courts of law have adopted the prin-
ciples of courts of equity (so far as their .procedure would admit of their
doing so) in respect to breaches of implied conditions after part performance;
and therefore, if the breach goes to the essence, they permit it to be set up
as a defense; bnt, if it does not go tothe ..essence, they permit the plaintiff
to recover, and leave the defendant to cross action."

" , "J; )

The principles above stated are illustrated in many cases, to. some
of which we may properly refer. In Leopold v. Salkey, 89 TIL 412,
the action was for damages for breach of a contract of employment.
By the contract, the plaintiff agreed to serve the defendant as super-
intendent in'a mercantile business for three years, at a fixed s.alary.
The defendant pleaded that the plaintiff, after entering the employ-
ment, was absent two weeks. The plaintiff showed that he had been
arrested, without fault on his part, and detained in jail for the two
weeks of his absence, and that, on his release, he at once tendered his
services. The defense was sustained, on the ground· that the two
weeks'absence from duty was a breach that went to the essence
of the contract. In Johnson v. Walker, 155 Mass. 253, 29 N. E. 522,
an action to recover the balance due upon a contract to work for
defendants fora year as foreman in'a shoe shop, it appeared that
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the plaintiff, after working a part of the year, and receiving pay
therefor at the stipulated rate, became ill, and was necessarily absent
from work seven weeks, and that when, upon recovery, he offered to
resume work, he was informed that he had been discharged, and I\.
man hired in his place. Judgment was given for defendants. The
court said:
"Whether a temporary illness of a few hours, or, in some instances, per·

haps, of a few days, would in all cases come within the implied cl,ndition, we
need not consider. In the present case, the plaintiff was sick about seven
weeks, and during all that time, as the exceptions state, was incapacitated
from work in the defendants' shop. 'We think that, as matter of law, tbis
constituted such an interruption of and failure to perform bis contract, on
the part of the plajntiff, that the defendants were justified in terminating it
and employing another person in his place."
In Powell v. Newell, 59 Minn. 406, 61 N. W. 335, a patient made

a contract with a physician for a year's treatmeut,giving his note for
the stipulated compensation. In a suit on the note, the defense was
that defendant had applied to the physician for treatment, and could
not see him because the physician was ill. Nothing was said to de·
fendant as to how long he might have to wait for plaintiff's services.
It was held that this was a good defense to the note. In Poussard v.
Rpiers, 1 Q. B. Div. 410, the action was on a contract for the employ·
ment of the plaintiff's wife as a leading opera singer, for a season
of three months. She attended most of the rehearsals, but was by
illness prevented from attending the first three or four public per-
formances. It was held, as matter of law, that the plaintiff's inabil-
ity to perform at the opening and early performances went to the
root of the matter, and justified the defendants in rescinding the con-
tract. In Fillieul v. Armstrong, 7 Adol. & E. 557, on the other hand,
it was held that the failure of a French teacher engaged for a year
to report for duty for three days after a vacation did not justify his
discharge. In Bettini v. Gye, 1 Q. B. Div. 183, the action was for
breach of a contract to employ plaintiff as a singer for a season of
three months in theaters, halls, and drawing rooms. The plaintiff.
stipulated not to sing in England for three months before the engage-
ment, and agreed to be in London six days before March 30th for re-
hearsals. He ,vas detained by illness so that he was four days late,
and could only give two da;ys for rehearsals. It was held that this
breach did not go to the root of the matter, and did not constitute
a defense; that, if the contract had been for a season of opera, re-
hearsals would have been most important, and failure to attend
them might have been a fatal breach, but here the singing was to be
of a great variety. More than this, the singer had been obliged to
abstain from earning money by his voice in England for three months
before the rehearsals without compensation. which afforded a strong
argument for saying that subsequent stipulations were not intended to
be conditions precedent. unless the nature of the thing strongly showed
they must be so. The reasoning of Mr. Justice Blackburn in the last
case suggests one of the considerations which should be very per-
suasive with a court in determining whether a covenant involves
an implied condition, and that is the extent of the penalty to which
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a construction must subject the defaulting party. As Prof.
u,Ilg'leUtays in his Summary of the Law of Contracts (section 1'68,:
''TbB tDl'lowing rules are to be taken, however, only as lllustrations of the

mort! g'l!neral rule that a part performance, In order to raise an equity in the
plaIntiff's favor, must substantialiy change his poslUon, to his own detriment
and to the defendant's benefit; or, if not to the deftmdant's benefit, at least
to his own detriment. It seems, therefore. that the sl!ptest breach of con-
dition will authorize the throwing up of a contract, Wh'llleVer it can be done
without putting the plaIntifi' in any worse position substantially than he
would be in if the contract had not been made."
In the light of the foregoing authorities, we eome to consider the

case at bar. It is a case of part performance and a default. Is the
default a breach of an implied condition? Does the failure to convey
the patents go to the root and essence of the contract? Ford was
seeking to establish a great business, the life of which was intended
to extend far beyond the three years of Watson's employment. Wat-
son was experimenting. His successful discoverief!l Ford necessarily
counted on as material aids to success, and it was of the highest im-
portance that he should secure such a title to those discoveries that
he might use them and prevent others from using them. Previous
success in the same business had been due to patented processes and
machinery, and it was vital that Ford should protect his interest in
discoveries and improvements he was paying so much to secure.
Should Watson retain the right, after a successful development of the
business, to prevent the use of such improvements as he might in-
vent, it would materially interfere with the success of the enterprise.
Tpe agreement that Ford should share in the ownership of the patents
was a material part of the consiqeration for which he was to pay
Watson's salary and stock bonus. The contract affords no method
by which any particular part of the consideration can be apportioned
to the conveyance of the patents. That was merely part of the service,
and an important incident to the devotion of all of Watson's time and
skill to the new business. Watson received monthly pay for his
services down to the day of his discharge. A construction of the
contract which makes his refusal to convey the patents a breach of
an implied condition does not visit him with the penalty of loss of
pay for any work actually done. He had a chance of receiving a
stock bonus; but this was remote and contingent, for Ford had the
option, at the end of six months after actual operation began, to ter-
minate the contract if he thought it not to be a commercial success.
Considering the importance of the patent rights in the business, and
the lightness of the penalty imposed for breach of the condition if
implied, we hold that the breach went to the essence or root of the
contract, and that the defendant, Ford, entitled with the cov-
enants on his part to be performed. Cadwell v. Blake, 6 Gray, 402,
411. The judgment of the circuit court is affirmed.
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UNITED STATES v. YEE MUN SANG.
(District Court, D. Vermont. April 8, 1899.)

1. ALIENS-ApPLICATION TO ENTER UNITED STATES-CONCLUSIVENESS OF DECI-
SION OF IMMIGRATION OFFICERS.
Under the provision of the sundry civil appropriation act of August 18,

1894 (28 Stat. 390), which makes the decision of the immigration or cus-
toms officers refusing an alien admission into the United States final un·
less appealed from, such decision is conclusive against the applicant's
right to enter as an allen, but not upon the question of his alienage, and
does not preclude him from afterwards claiming the right to enter or reo
main in the United States on the ground that he is a citizen thereof; the
question of citizenship being one which was not, and could not be, com·
mitted for final decision to executive officers.

2. SAME-PROCEEDING FOR DEPORTATION OF CHINESE LABORER-IssUE AS TO
CITIZENSHIP.
On an issue as to the citizenship of a person of the Chinese race arrested

as a Chinese laborer unlawfully within the United States, the testimony
of the defendant that he was born in this country is entitled to be con-
sidered and weighed by the same rules applicable to all other testimony,
although, if untrue, it would be impossible to contradict it.

Appeal from United States commissioner.
This was an appeal by the defendant from the decision of a commis-

sioner ordering his deportation as a Chinese laborer unlawfully in
the United States.
Rufus E. Brown, for appellant.
James L. Martin, Dist. Atty., for the United States.

WHEELER, District Judge. The appellant is of the Chinesera.ce,
and presented himself to the customs officials of this district, at Rich-
ford, for admission to this country as a merchant, which was, on
January 6th last, refused. On March 18th he was arrested as a Chi-
nese laborer unlawfully in this country, and was brought before the
commissioner for hearing. There he claimed the right to come into
and remain within this country as a native-born citizen thereof. The
government claimed that he 'was not such a citizen, and that the
refusal of admission by the customs officials not having been appealed
from to the secretary of the treasury, was final as to his rights in
respect to coming into, or afterwards being in, this country. The
commissioner appears to have held that the refusal of admission was
not conclusive, but to have found against citizenship, and to have
ordered deportation. From that order this appeal was taken, and the
same questions have been made here.
The conclusiveness of the refusal of admission rests upon a provision

in the sundry civil appropriation act of August 18, 1894, that:
"In every case where an alien is refused admission into the United States

under any law or treaty now existing or hereafter made. the decision of the
appropriate immigration or customs officers, if adverse to the admission of
such alien, shall be final, unless reversed on appeal to the secretary of the
treasury." 28 Stat. 390. .

The validity of this provision rests upon the power of congress to
exclude aliens from the United States, and to commit the decision
of their right to come or to remain to executive officers. Nishimura


