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. CLAR.K et: al. v.PATTON'et at
; . :. :' .;' . , ,:' ;, 'j , " I , ,

(Circuit Court, W. l).Tenllcssee,'r; 31,
MOR'tGAGlll, FORECLOSURE - OF A:L'l'EAt, BOND..,.- INSURANCE })II;NDING

ApJ;'EAL. , " , , . ' : . ', ',' , '
",here there has been a decree of, sale itl' sfrictfdreclosure proceedings,

iftM mortgagor has not complied with iIi. the mortgage
that he wmkeep the property Insured ata !lxedvall'le, for the benefit of
the IIIoligage(l, the appeal ,bpndshould be thf\n theaIIIount of the
agreed JrrS\lrance; ,.and this although the p,lI,ked land maybe worth as
.much as tlie sum decreed, as themortgagee'liasthe right, under such a
contract, to the protection which' would bll'V'c"beenafforded by the in-
sul'ance 'pGnding the appeal, . '.

On ,Application for Appr'oval of Appeal Bond.
T. Z\{. Scruggs, for plaintiffs.
Randolph & Randolph, for, defendants.
HAMMOND, J. Oounsel are in disagreement as to the amount of

the appe!ll in .this c3;se.On a bill to foreclose a Il).ortgage, the
plaintiff decree of sale for $6,027.50. It seems, t,o be under-
stood, as one. of .the rulings 'in Kountzev. Hotel Co., t,07.U. S. 378,
2 Sup. Ot. 91i1, that in a toreclosure suitJhe, ,statutory requirement
of an appeal'bond"that the appellant shall prosecute his appeal to
effect, and it he faU tomljl,ke,his plea good shall artswer all damages
and costs," covers dHerioratjonqr w-l;l.ste ·of thepr()perty pending
the by fire, the. prope,rty is not in-

Counsel for tha,t, this property, as it stands,
is worth about the sum of $10,000; but he insists that the value of
the bouse anll subject t.o loss by fire, is as much as
$5,000, which he thinks should be the minimum amOUJ;lt of the ap-
p'eal bond.Itil'l is especiapy so in this case, because
there is a stipulation in thl,! mortgage mortgagees "will cause
any buildings upon the saidllremise/> to bl,! insured in such safe and

insurance company, for tbe sum of $6,500, or such less
sum as the legal holder of the, notes secured hereby may elect, and
keep the same insured, and will deliver all policies of insurance
a:qd all renewal from time to time, to the said party of
the second part, orbis SGccessors in trust"; and another stipulation,
that, in case of default or neglect to procure or renew insurance, the
mortgagee may enter and etc.; and another stipulation, that "in
case of sale tht1proceeds shall be applied-First, to the qosts of the

and, secondly,to all sums of money paid by the said secured
party, or the holder of the note, for in,surance, taxes, assessments, or
charges, to protect the title or possession of said premises, together
wit4interest,'; etc. It is illsisted by the,plaintiff that tbere is now
existing no insurance whatever upon this property, ,w4ile thl,! defend-.
ant contends that he is informed and believes that the plaintiff holds
a subsisting policy for the sum of $500. The defendant has filed a
petition, with which he brings into court a policy of insurance dated
July 19, 1898, for one year, which insures T. M. Patton, the defend-
ant in this case, in the sum of $3,500, against loss by fire upon the
premises foreclosed,--$2,500 upon the two-story brick building, and
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$1,000 on the furniture therein contained,-which also contains his
assignment in blank, indorsed on the back thereof, according to the
usual forms for assignments. In the petition he further states that
he is informed and believes that there is an outstanding policy in the
hands of the plaintiff for the sum of $500, upon the same premises;
but the petition does not explain why the defendant does not know
precisely how this fact is. He also agrees, by the petition, that he
will renew this $3,500 policy when it expires, on the 19th of next
July, with the same form of an assignment. He states that he is
willing that the assignment be filled out in such manner as the court
may direct, in order to give the plaintiff in this suit the b€nefit
of the entire $3,500 of insurance, in case of the destruction of the
premises and furniture by fire pending the appeal, and to any ex-
tent to which by law they may be entitled to the same. He further
states that the two pQlicies of $1,000 and $2,500 represent the fair
insurable value of the house and that it is ample to secure against
any probable loss by fire pending the appeal. He finally states that
he believes the land itself, without the buildings, is worth more than
the amount for which the sale is decreed. The petition then prays
that the assignment shall stand as it is, in blank, to be filled accord-
ing to the order of this court when occasion requires, and consents to
such transfer of the insurance, and his rights thereunder, as the court
;may direct. Along with this petition an order is presented which di-
rects that the policies of insurance be delivered to John B. Olough,
the special commissioner named in the decree to make the sale of the
mortgaged premises, to hold the same, and any renewal that may be
made thereof, for indemnity of the plaintiff against loss by fire pend-
ing the appeal, to the extent to which he may be entitled; the court
reserving the power to direct the filling up of the blank, and the collec-
tion of the money, and its application, if any loss occurs. Also, there
is offered for approval anappelll bond, conditioned according to the
statute, for the sum of $1,500, which the courtis asked to approve.
The< plaintiff undoubtedly has the right to insure the property

for any sum, to the extent of $6,500, and to collect out of the pro-
ceeds of sale the cost of such insurance. That is their alternative,
under the stipUlation of the mortgage, where the mortgagor does
not himself keep the property insured for that sum, or some less sum
agreed upon, according to his obligation. The plaintiff is under in-
junctiQll against enforcing the security through the powers given
to the trustee, and therefore he could not enter for the default in
the matter of keeping the property insured, which is the other alter-
native mentioned in the mortgage. It is manifest, then, that at this
stage of the proceedings, after a decree of foreclosure, the plaintiff
should not be compelled to. rely upon this Qpen alternative to pay
for and take out that insurance which the defendant is under an
obligation to take out and keep up for him. It would be adding that
amount to the mortgage debt, when the value of the property with-
out insurance was thought by the parties to be inadequate, 01'80
near the amount of the debt that there would be no margin for such
additional expense. Besides, it is by the contract optional with the

to take that means for his security, and he should not be
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compelled to adopt it; nor should he be leftwithout'arly security
against fire, when the act of congress giving the aPi'leal covers the
risk, by its requirements as to the stipulations of the appeal bond.
I anI' of the opinion, therefore, that the plaintiff has aright to de"
mand that the amount of the appeal bond shaIlbe adjusted to cover
any loSS by fire. Indeed, the defendants do not deny this, and they
offer to meet that liability by the assignment of the policy which the
defendant mortgagor has taken out for his own benefit, and not for
the benefit of the mortgagee, as he agreed to do; and the contro-
versy of counsel is over the amount of the insurance, or the amount
of the· appeal bond, and the best method of meeting this danger of
the deterioration of the security by fire. ,
It iseontended by the defendautthat, inasmuch as the trustee has

been enjoined from executing his powers of sale, the proposed policy
should not be taken out iu his name, or assigned to him. It is also
urged that the stipulation in the policy as to the amount of the in-
surance, aud the requirement that the policy shall be delivered to
the trustee, have been arrested or abrogated by this injunction, and
that the plaintiff is entitled only to such security by way of insur-
auce as the general principles of equity would require after a decree
of foreclosure, and pending an appeal.' I do not concur in the sound-
uess of this view. Because the trustee is enjoined from making a
sale, and the plaintiff is therefore required to resort to a foreclosure
by decree, it b)7 no means results that the obligation of the defend-
ant mortgagor to keep the property insured according to the stip-
ulations of the mortgage has been at all affected by that injunction;
nor cau the court overlook that stipUlation in determining the con-
troversy which has arisen over the amount of the appeal bond. Nei-
ther do I think that the court can enforce the insurauce by refusing
this appeal until the stipulation of the mortgage that the defendant
mortgagee shall keep the propertyiJjsured for the benefit of the trus-
tee to the extent of $6,500 has been complied with. The failure to
comply with that stipulation is amoJigthe grounds of the decree for
foreclosure, and the measure of the penalty to be imposed upon the
mortgagor for not insuring the property is the decree of foreclosure
itself. But, when the defendant mortgagor comes to offer his appeal
bond, the court has the opportunity and the duty to protect the se-
curity by adjusting the amount to cover the danger of loss by fire.
Here the parties have agreed that, in the absence of a stipulation to
the contrary, the insurable value of the improvements is $6,500;
and why, I askj should not that value be taken as the agreed amount
of protection to be given to the security by insurance? I think it
is. It is true that in case of loss by fire insurance companies may
be bound to pay the actual value of the premises insured, and it
might be that they would not agree to place that much insurance
upon the improvements; but that does not alter the oblightion of
the defendant mortgagor. Instead of offering a policy of insurance
for the amount agreed upon, he offers pending this appeal a far less
amount, complicates the insurance with insurance on furniture
which he offers to assign, and tenders a policy which expires within
90 days from the time of its tender. It is true, he agrees to 'renew
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the policy on the expiration of the existing insurance, and that the
renewal may stand as the original policy. But what security has
the plaintiff that this new agreement which the defendant would
force on him will be complied with, and what protection would the
plaintiff have if on the 1st of next July the defendant should be un-
able to renew the policy, or should decline to do so? Evidently,
none at all. And it is not at all probable that this case can be
reached in the court of appeals, and decided, within three m(}nths,
according to the general course of business. Therefore the security
against loss by fire which is tendered seems to be quite inadequate,
measured by the agreement of the parties themselves for that se-
curity, and which the plaintiff has an equitable right to enforce.
In the eirCllmstances of the case, the strict, equitable right of the
plaintiff is that the amount of the appeal bond should be $6,500, at
the very least, so that in the event of loss by fire he may recover
whatever indemnity the insurance companies would be compelled to
pay under an ordinary policy of insurance for that amount. The
defendant has no equitable right to demand the mitigation of this
stipulation in the policy; nor has he a right to any claim that any
policy of insurance shall be accepted in the place of the security
offered by the appeal bond, unless the policy tendered is according to
the stipulations of the mortgage. The surety on the appeal bond
would, on the principle of Kountze v. Hotel Co., supra, become the
insurer against loss by fire, under the stipulations of the mortgage
contract. It may be suggested that he could protect himself by a
policy of insurance for his own benefit, or that the assignment here
Dffered I ight be made to him for his protection; and, if the plain-
tiff feels any doubt whether the rule upon this subject which is
only suggested in Kountze v. Hotel CD. would be followed in a case
actually presenting the point for decision, he might protect himself
against that danger by taking out a policy of insurance for his own
benefit, and it is not impossible that he might be able to reimburse
the cost of that insurance under a final decree of sale.
On the whole, I have concluded that the better precedent to es-

tablish is that the court shall not concern itself about any extrane-
DUS security by insurance, after a decree of foreclosure has been
made, and that it is best to hold, according to the strict rights of
the parties, that if the J.llortgagor has not kept the property insured
according to the stipulations of the mortgage, or does not offer be-
fore or at the time of the decree of sale a policy of insurance in con-
formity with the stipulations of the mortgage, the court should, in
adjusting the appeal bond, fix the amount large enough to cover the
probable loss by fire, as that amount has been agreed upon between
the parties. Where the parties differ as to the insurable value of
the premises, it might, in the absence of any agreement between
them as to the insurable value, be proven and determined, npon a
reference to a master, what that value is; but I think that course is
wholly unnecessary where the parties have agreed that the mort-
gagor shall insure for a definite amount. The llpplication of the
defendant to substitute by assignment the policy he now holds wust
therefore be denied. Also, the court must decline to approve the
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appeal bond as tendered, and will be :tixed at the sum
0($6,500. Strictly considered, itought possibly to be somewhat in-

.to cover costs and other damages that might be included in
the p.oridj but I think, on. thefacts above stated, iUs quite appar-

that the sum of $6,500 would cover, not only any loss that would
probabl,}1 be assured by the insurance companies, put also any other
costs. or damages that max occur pending the appeal.
.Since the foregoing opinion was announced thieparties have agreed

to fix the appeal bond at $3,000, which is approved.

BLAOK v.BLAOK•. ,
(Olrcuit Oourt, E. D. Pennsylvania. April 3, 1899.)

OF FUND OF. REOElvERSHIP-CLAIM AGAINST REOEIVER
FOR CONVERSION. .' ., '.
A claim by an unsuccessful defendant, in an action to recover the pos-

, session of land, that a receiver appoinfed to harvest and sell the crops
fromdhe land pending. the action :trespassed on other land, and took pos-
session of and sold crops therefrom, owned by defendant, cannot be heard
and determined on distrih\ltion of the fund in the hands of the receiver.

,On ExceptiOns to Auditor's Report.
Francis T.'Tobin, for
N. PUQois Miller, opposed. '..

DistrietJudge:In aid of proceedings to recover
possession of limd, brought'by Mary .K.'L., Black, the apparent owner
of the legal,title, against.Mary M.B1ack, an adverse claimant in pos-
session, 'the circuit court;sitling ill equity, appointed a receiver to
harvest and sell the growing crops,' and retain the proceeds, for
peiiefi{ofwhichever party shOuld finally appear tobe entitled thereto.
The recei'\"er's account was afterwards 1;iled, and referredto an auditor.
who awarded the balance to the plaintiff; and these excep-
tions are filed by the adverse claimant, whose claim to the pOssession
has been adjudged to be unfounded. , Her principal objection is
that ,she had no audit, aDd no opportunity to be heard.
Xi the exceptant w.ere interested in the fund, she WOlild have good
reason tocomplain that she did not receive notice of audit. From
her counsel's statement at the argument, however, it appears clearly
that she is nM interested, and had, ;therefore, no right to a voice in
the distribution. Her claJm to be interested rests lipon the aver-
ment that a part of the fund was produced by the sale of crops that
were not grown upon the farm of which the receiver had charge,
Qut upon other real estate, which the exceptant had leased from
'theUQited States. These crops, declares, were wrongfully seized
and sold by the receiver, and their proceeds brought into the fund
now before the court. In other words, the exceptant's claim is hos-
tile to a part of the fund. She does not admit the receiver's title
to such part, but denies it; asserting that she herself, and not the re-
ceiver, is the true owner thereof, and is entitled to a decree therefor.
Such an assertion of title cannot be heard upon distribution. The
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exceptant's position is that the receiver trespassed upon land in her
rightful possession, and wrongfully converted a part of her personal
property to his own use. This may be true; but, even if -the fact
be asa,umed, we are of opinion that r,*ress ca,nnot be afforded in this

Williams' Appeal, 101 Pa. St. 414; Geist's Appeal, 104
Pa. St. 351.
The exceptions are dismissed, the auditor's report is confirmed, and

distribution is decreed in accordance therewith.

MAl!'FE'I' v. QUINE.
(Circuit Court, D. Oregon. Marrh 15, 1899.)

No. 2,540.

1, PUBLIC LANDS-RESERVATIONS IN PATENT-RIGHT OF WAY FOR DITCHES OR
CAKAT,S.
To bring a right of way for a ditch or canai within a reservation in

a patent for public lands in pursuance of Rev. St. § 2339, in favor of such
rights, when they have accrued and vested under local customs, laws,
and decisions, it is not necessary that a local custom in the immediate
viCinity be shown, but it is sufficient if such custom is established with
reference to the state as a whole.

2. SAME.
When land included in a railroad grant reverts to the government, a

subsequent patentee under the homestead laws takes the title subject to
the right of way for a ditch or canal over it which was acquired prior
to his entry; and it is immaterial whether the appropriation was made
prior or subsequent to the time the government was reinvested with title.

3. EMINEN'J' DOMAIN-ApPROPIUATION OF RIGHT OF WAy-SUBSEQUENT CONVEY-
ANCE OF LAND.
'Vhen a company having the power of eminent domain has entered into

possession of land necessary for its corporate purposes, whether with or
without the consent of the owner, a subsequent vendee of such owner
takes the land subject to the burden placed upon it, and the right to pay-
ment or damages from the company belongs to the owner at the time it
took pOSo.-"Cssion.

4. LSE-FLT.:ME FOR CARRYING LUMBER.
The construction of a flume to convey lumber from mills to a city is a

work of such a public character as will authorize the condemnation of
right of way therefor under the statutes of Oregon.

5. INJUNCTION-Il"TEHFERENCE WITH USE OF EASEMEl"T.
Defendant acquired the ownership of land over which a flume had

previously been constructed by a mill company, and continued to reside
upon it for a number of years, without making any objections to the
maintenance of the flume, until he sought to collect a claim from the mill
company for wages. It appeared that his damages from the existence
of the flume v,cre merely nominal. lIeld" that the company was en-
titled to a preliminary injunction to restrain him from committing a
threatened injury to the flume.

E. B. Watson and Geo. W. Joseph, for plaintiff.
Ralph R. Duniway, for defendant.

BELLINGER, District .Judge. During the years 1887 and 1888
the Latourell Falls Wagon Road & Lumber Company, a corporation,
located and constructed a flume for a distance of some four miles,
connecting their lumber mill with the town of Latourell. This


