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B : 'BROWN' v. TILLINGHAST.
B (Clréuit Court of Appeals, Ninth, Cu-cuit ‘February 6, 1899)
L NﬁTromAL BANKS-—RESOLUTION 'rb INCREASE CAPITAL STOCK*—-VALIDITY AND
FFECT.

The effect of a resolution of the sharehglders of a national’ banking as-
sociatidl, proposing to inérease the capital stock from $200,000 ‘to $500,000,
and authorizing the president and cashier, whenever $50,000 of the increase
was subscribed and paid, to certify the same to the comptroller, was to
render valid and bmdmg on the subscribers, when paid and approved by
the comptroller, any increase amounting to $50,000, or any multiple there-
of, not exceéding $300,000 in all.

2. 8aME—COMPTROLLER'S CERTIFICATE APPROVING ]l\CREASE oF Stock—CoL-
LATERAL ATTACK:

The actionof the comptroller of the currency in issuing a certificate ap-
proving an increase of the capital stock of a natlonal bank is that of a spe-
clal tribunal, which is not subject to collateral attack; and a suit by a
subscriber to such stock against a receiver of the bank after its insolven-
ey, for the recovery of his'subscription, on the ground that the increase
was illegal, and the comptroller's certificate void, is - such an attack,

8. BaME—R1ouTS OF SUBSCRIRER TG INCREASE OF STOCK.

Where a subscription to a part of the increased stock of 4 national bank
has become complete and blndmg under the terms of the orlginal reso-
lation of- increase, its validity is'not affected by any subsequent action
‘looking to a limitation of the amount of increase authorized.

‘Appeal from the Circuit Court of the United States for the Western
Division of the District of Washington.

The appellant filed in the circuit court a bill in equlty, the substautml aver«
ments of which are as follows:

That on Septermber 2, 1891, the Columbia National Bank of T'acoma, Wash.,
was incorporated as a ba.nking association, with a capital stock of $200,000,
all of which was subscribed before January 12, 1892. That on January 12,
1892, a meeting of the shareholders was held, at which a resolution was
adopted proposing to increase the capital of the association from $200,000 to
$500,000, and authorizing the president or cashier, as soon as money should
be paid in on said increased stock to the amount of $50,000, to:certify the
same to the comptroller of .the currency. That on July 17, 1892, the com-
plainant subscribed 30 shares of said proposed increase of capital, and paid
to the association $35,000 on account, and received from the association an
ordinary stock certlmate, reciting that he was the owner of 50 shares. That
on or about January 2, 1894, the complainant received from the association
$200 dividend on 'his stock That on July 25, 1895, the board of directors
adopted a resolution, xecxung that whereas $150,000 of the inecrease of capital
authorized by the resolution of .Tanuary 12, 1892, had been paid in, and the re-

" maining $150,000 of said proposed increase had not been paid, it was resolved
that the unpaid ‘portion be canceled and rescindeéd, and thé paid-up capital
of the association be fixed at $350,000, and that the comptroller of the-ecur-
rency be notified of the increase of $150,000, and that the same had been
paid, and he be required to approve and issue a certificate of such increase,
according to law. That thereupon the officers and directors of said associa-
tion applied to the comptroller of the currency to approve an increase of the
capital of the association in the sum of $150,000. That on August 9, 1895,
the comptroller of the currency wrote to the cashier of the banking associa-
tion a letter, as follows: “Sir: You are respectfully informed, after a care-
ful investigation into the question of the increase of the capital stock of your
bank, that I have determined to approve an increase in the sum of $150,000,
upon the following condition: A meeting of the shareholders must be called
for the purpose of considering the question of increasing the capital stock, and
the notice of said meeting must be given to the shareholders, by mail or pub-
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lication, thirty days prior to the date of holding the same, and must specifically
state that the matter of increasing the capital stock in the sum of $150,000,
making the capital, after increase, $350,000, will be considered at such meet-
ing, and such other business as may properly come before it. If, at such
meeting, a two-third’s stock vote is obtained in favor of said increase, and the
legal requirements are fully met, the increase will receive my approval; it
being my understanding that there is at present $150,000 which has been
paid into the bank for the purpose of increasing the capital stock, and which
has hitherto been reported as uncertified capital stock. The present assess-
ment of 25 per cent. upon the present shareholders of the bank must stand
and be collected. If necessary, after the increase of capital has been ap-
proved, a further assessment may be ordered, but this is a matter that will
be determined later. All necessary blanks and instructions in the matter of
the increase of capital stock are herewith inclosed.” That the articles of the
banking association provided that meetings of its stockholders should be called
by its board of directors, or by three of its shareholders, by publishing notice
for 30 days in a newspaper pubhshed in the city of Tacoma or by mailing
to each shareholder notice in writing 30 days before the time fixed for
the meeting. That on August 9, 1895, the president and ecashier of the asso-
ciation eaused a notice, signed by them only, to be published in a daily news-
paper at the city of Tacoma, of which the following is a copy: “A special
meeting of the stockholders of the Columbia National Bank of Tacoma, Wash-
ington, is hereby called for Monday, the 9th day of September, A. D. 1895,
at 10 o’clock a. m., at the office of said bank, to take action in regard to the
increase of .the cnpxtql stock in the sum of $150,000, making the capital, after
increase, $350,000, which will be considered at said meeting, and to attend to
any other business that may properly come before the meeting.” That the notice
was not published for 30 days continuously prior to the time fixed for the
said meeting, or for any more than 20 of the days intervening between August
9, 1895, and September 9, 1895, and no other notice of the proposed meeting
was given to the stockholders, and that the complainant had no knowledge
of said meeting, or of any intention to hold the same, until some time in
August, 1897. 'That 58 shareholders of said association, owning in the aggre-
gate 1,472 shares of the original capital of the dSSOClatIOD purported to be
represented by proxies to' vote their stock at said meeting. That on Septem-
ber 9, 1895, T. W. Bean, who held said proxies, and 9 stockholders of the
association, who held 106 shares of the stock, held a meeting, and assumed
to cast the vote of such shareholders in favor of the resolution to increase
the capital stock as proposed. That thereafter, at the request of the di-
rectors and officers, but without the assent of the shareholders, one Charles
P. Corbit applied to the comptroller of the currency for his approval of the
increase; and on October 21, 1895, said Corbit, who was one of the board
of directors, delivered to the comptroller of the currency a letter in which he
reviewed the financial condition of the association, stating that its original
capital was greatly impaired, and that it was absolutely necessary, if the
business of the association were to be continued, not only that its capital be
increased ds proposed by him, but that an assessment of from 30 to 50 per
centum be levied upon all the capital of the association, including the increase
of capital. That on October 23, 1895, the comptroller of the currency signed
a certificate, reciting that the capital stock had been increased in the sum of
$150,000, and that said increase had been paid into the association as part of
itg capital, and that said increase was approved by him. That at the time
when said instrument was so signed the comptroller had fully determined
and then intended to appoint a receiver for said association, and to wind up
its affairs as an insolvent national banking association, and that he signed
«aid certificate solely for the purpose of making the subscribers to said in-
creased capital liable to asgessment by him to pay the debts of the association.
That, after signing said certificate, the comptroller caused the same to be de-
posited in the post office at Washington, addressed to the association at Ta-
coms, but the certificate never reached its destination, never came into the
possession of the association nor any of its officers, but was intercepted and
retained by a bank examiner acting under instructions of the comptroller,
and was afterwards turned over to the defendant, the receiver of the banking
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assoclation. That the complainant never assented to transfer his subscription
to the increase of capital voted at the meeting of January 12, 1892, to that
proposed or voted at the meeting of September 9, 1895, and that the increase
of capital so proposed at the meeting of January 12, 1892, was never sub-
mitted to the comptroller for his approval or considered by him. That on
Qctober 24, 1895, Charles Cleary, a bank examiner, acting under instruction of
the compttroller of the currency, took possession of the bank of said associa-
tion, and all its books, records, ahd assets, and was, on October 30, 1895, ap-
Dointed receiver by said comptroller, to wind up its affairs as an insolvent
national bank, until he was succeedtd by the defendant as such receiver.
That until August 25, 1895, the complainant erroneously believed he was the
owner of 50 shares of stock of said association, and that proper proceedings
had been taken to render valid the increased capital to which he had subscribed
as aforesaid, and that while under such erroneous belief, in August, 1893,
he 'paid to said association, at the request of its officers, $1,250, as an assess-
ment upon the 50 shares of the capital. That on June 22, 1896, the comptroller
of thé currency made an assessment of $61 upon each of the shares of said
stock, and the defendant, under the same erroneous belief and mistake, paid,
on September 2, 1896, to the defendant, $3,050 in' compliance with said demand.
That on or about August 1, 1890, the comptroller declared and paid to the
creditors of said association whose claims had been allowed a dividend of 20
per centum upon the amount of their several claims. That no debt of any
kind was incurred by said assoclation subsequent to the time of signing the
certificate approving an increase of the capital. On October 23, 1895, the com-
plainant in his bill offered to return to the association the money received by
him as dividend, or to credit the same upon his claim, as the court should di-
rect. The prayer of the bill was that the increase of capital to which the
complainant subscribed be adjudged to have been abandoned by the ‘associa-
tion, and that the certificate issued by the comptroller be decreed null, and
that the complainant be decreed to be a creditor of the bank to the amounts
he had paid on assessments. :

T, W. Hammond, for appellant.
Philip Tillinghast, in pro. per.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

~ GILBERT, Circuit Judge, after stating the facts, delivered the opin-
ion of the court.

. The question presented on the appeal in this cage is whether the cir-
cuit court erred in sustaining a demurrer to the bill for want of equity.
The facts stated in the bill are substantially the same as those which
were involved in the case of Bank v. Mathews, 29 C. C. A. 491, 85 Fed.
934, recently decided by this court. In that case the court said:

" *“When a man subscribes to a proposed increase of stock in a national bank,
with knowledge that the stockholders had, by a resolution duly passed, au-
thorized the officei's of the association, with the approval of the comptroller
of the currency, fo increase the capital stock in any multiple of $50,000, up to
§$300,000, as the subscriptions shall be paid in, he is bound by his act of sub-
scription in any amount of the increased stock which may at any time there-
atter be voted and authorized, not exceeding the amount of $300,000, and not
¢éxceeding the amount of money actually paid in, and is estopped from ques-
tioning the regularity of the proceedings of the bank, its directors, officers, or
shareholders, provided the certificate and consent of the comptroller of the
currency to such increase has been obtained. * * * His [the comptroller’s]
judgment as to the sufficienecy of the facts and regularity of the proceedings,
like that of other special tribunals, upon matters coming within his exclusive
jurisdiction, 'is uhassailable, except by a direct proceeding for correction or
amendment.”

It is attempted to distinguish the present case from that, on the
ground that in the case at bar the action of the comptroller of the

1
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currency in issuing the certificate is directly attacked, whereas in
Bank v. Mathews its validity was assailed collaterally. 1In the Math-
ews Case the action was brought by a shareholder against the re-
ceiver to establish a claim against the bank fur the amount paid by the
shareholder on his subscription for a portion of the increased stock.
In the present case a shareholder sues the receiver in equity, and seeks
to recover the amount which he has paid on his subscription to the in-
creased capital, and he asks the court to decree that the increase was
illegal, and the comptroller’s certificate void. There is no substantial
difference in the causes of action. They are both actions against the
receiver, and the object and purpose of both is the same. In neither
is the proceeding directly against the comptroller, or for the purpose
of correcting or revising his decision. In the view which this court
and other courts have taken of the nature of the comptroller’s function
in certifying to an increase of capital stock, the present suit is a col-
lateral attack upon a judicial or a quasi judicial decision,—a decision
which is conclusive except as against direct attack. Tillinghast v.
Bailey, 86 Fed. 46; Rand v. Bank, 87 Fed. 520. DBut, if this were a
direct attack upon the decision of the comptroller and the validity of
his certificate, we are still of opinion that no #ase of equitable cog-
nizanee is presented by the bill. The appellant had notice of the
meeting of January 12, 1892, and of the terms of the resolution under
which his subscription was made. He subseribed to the stock under
the conditions which were imposed by that resolution. The resolution
expressly provided for an increase of eapital by installments of $50,000
each, or whenever a subscription to the amount of $50,000 or a multiple
thereof should be paid in and certified to the comptroller. Under such
a resolution, it was not necessary that the full amount of the $300,000
increased capital should be subscribed before any portion of such sub-
scription should be certified to the comptroller. At any time after
$50,000 was subseribed and paid in, that fact might have been properly
made known to the comptroller, and his certificate might have been
obtained, certifying to that amount of increased capital; and when the
sum of $150,000 was subscribed and paid, and the proof thereof was
in due form presented to the comptroller, he could lawfully have certi-
fied that the capital was increased to that amount. The only effect
of the action of the shareholders on September 9, 1895, was to limit the
amount of the total capital of the association to $350,000. We are un-
able to perceive how any of the proceedings of the directors or of the
shareholders so limiting the inérease of the capital have affected the
substantial rights of the appellant. His rights and his liabilities
were fixed by the resolution of January 12, 1892, by his subscription to
the increased capital, and by the fact that $150,000 of such increased
and paid-in capital was certified to the comptroller, and his certificate
obtained therefor. It is immaterial, therefore, whether the notice of
August 9, 1895, was duly issued or published, or whether the special
meeting of the shareholders, held in pursuance thereof, was legal or
not. The law was complied with, irrespective of that meeting and
those proceedings. We find no error in the decree of the circuit court
sustaining the demurrer to the bill. ~ The decree will be affirmed.

1
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NATIONAL UNION BANK v.'BARLE.
-(Circuit Court, E. D. Pennsylvania. .April 3, 1899.)

BANS&—APPRO’PRIATION or Fuxp—PAaYMENT oF CHECK BEFORE BUSPENSION OF
RAWER.

Where a ‘Philadelphig bank, being indebted to a New York bank for. col-

lections made, remitted by its cashier’s check on another New York bank,
with which it had a sufficient deposit, which check was duly presénted-
"and paid through the’ clearing house, tlie' tfansaction constituted & com-
plete dppropriation of the fund to the creditor bank, and its ownership is
not affected by its restoring the money to the bank paying the check on
the same day, on the demand of the latter, made on learning of the sus-
pension of the drawer, which return was required under such circum--
stances by the rules of the clearing house, of which both banks were mem-
bers, but only for the purpose of protecting the paying bank, in case the
payment should prove to have been unauthorized; nor will the fact that
sucly bank, without right, paid the money to the receiver of the insolvent
bank prevent its recovery from the receiver by the payee of the check.

On Demurrer to Bill.

Stern & Rushmore and A. H. Wintersteen, for complainant.
Asa W, Waters and W. H. Addicks, for respondent

DALLAS Cireuit Judge.. This is a general demurrer to a bill
which prays-a-decree for $21,145.43. .The facts properly pleaded,
and therefore 'admitted, are- well summarized in the complainant’s
brief as follows:.

“The Chestnut Street National Bank, a Philadelphia institution, was a col-
lecting agent-of the complainant, the Natlonal Union Bank, of the city of New
York. .The arrangement between the parties required that the Chestnut Street
National Bank should remit 4o the National Union Bank on Wednesday of each
week for the balance ds shown by its books: to be due to the latter at the close
of business ‘on:‘the 'preceding. day, and this custom was invariably followed.
On December 22, 1897, the Chestnut Street Natioual Bank held, as such col-
lecting agent, the. proceeds, of collections made by it for the National Union
Bank in the amount of $21,103. 43. The Chestnut Street National Bank, hav-
ing at that’ time ‘fiinds on deposit with the National Bank of the Repnbhc, in
the city of New York, more thaiisufficient to satlsfy its llability to the com-
plainant, as. aforesaid, ‘and: desiring to gpply sald funds and appropriate the
same to-the s&tisfactlon of said liability, drew its cashier’s check for that
purpose on the.Natiopal Bank of the Repubhc against said ‘funds, in the
amount of $21,103.43, and forwarded the same to the National Union Bank,
and immedlately’hpon forwarding debited itself and credited thé National Bank
of the Republic, and credited ,itself and debited the, Natiohal Union Bank with
the amount of sajd draft. '_Ehe said cashier’s check was received by the com-
plainant early on, the mormng of the 23d day of December, 1897, and was
presented by i‘p gt 10 o’clock on that morning to the National Bank of the
Republic, at the clearing house in the city 6f New York, of which both the
said National Bank of the Republic and the said Natlonal Union Bank were
members, ‘and the gaid check was duly paid by the -said National Bank of the
Republic through sald clearing. house at that.time.” It appears that.on that
day (December 23, 1897) the comptroller of the currency required the Chestnut
Street National Bank to close its doors and suspend business because of its
insolvency.’ This fact, however, was not known either to thé‘complainant or
to the National Bank of the Republic at the time the cashier's check in ques-
tion was recelved by the former and presented to the latfer. Shortly before
11 o’clock on ‘that day the National Bank of the Republic, having received un-
official information that the Chéstnut Stréet National Bank had suspended busi-
ness, returned the said cashier's check to the National Union Bank, indorsed
‘Bank suspended,” and requested the repayment thereof, whereupon the Na-



