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trust-fund account, and were applied to the payment of the same
debt of Simpson. The amount of the alleged consideration for the
pretended sale from Simpson to the bank, and from the bank to
Salomon, was less than two-fifths of the actual value of the prop-
erty. Salomon never paid any part of the pretended consideration
for the transfer of the store to him, but merely gave a note for it
to the bank, which he subsequently paid with the bank’s money
out of the proceeds of the store which he held in trust for it. We
will not further extend the discussion of the evidence presented in
this case. We think we have sufficiently stated the reasons why
we are unable to resist the conclusion that this store never was
sold to the bank or to Salomon, but was transferred to and held
by them in trust to secure the debt of Simpson to the bank until
they finally sold it to Hyman. The result is that the appellant is
entitled to an accounting of the moneys received and the expenses
incurred by the bank in the management and disposition of the
store, as well as in the management and disposal of the bonded
goods, and, as this was denied him in the court below, the decree
which dismissed his bill must be reversed.

In the briefs of counsel there is some discussion regarding the
basis of the accounting, but as the account has not been stated,
and 4s it is probable that the evidence upon which it will rest is
not all before us, we deem it unwise to enter upon any extended
consideration of the suggestions presented. It is sufficient to say
that the objection of the appellee to the maintenance of this suit,
because the appellant assigned his interest to third parties in the
balance due him on the accounting to the amount of $5,000, is
untenable, because it does not appear that the surplus due him
does not exceed $5,000, and that the objection of the appellant to
the allowance to the bank of such amounts as in the exercise of
sound judgment and reasonable prudence it expended to defend its
titlé to the trust property against the attacks of third parties, or
to compromise actions brought against it on account of this prop-
erty, is equally baseless. We defer the discussion of the items of
the account until all the evidence shall have been taken, presented
to, and considered by the court below. The decree below is reversed,
and the case is remanded to the circuit court, with directions to enter
a decree that the appellant is entitled to an accounting of the pro-
ceeds received and expenditures made by the bank and its. agents,
Wood and Salomon, in the management and disposition of the store
and the bonded goods.

CRAPO v. HAZELGREEN, Drainage Commissioner.
(Circuit Court of Appeals, Seventh Circuit, April 8, 1899.)
No. 528.
1. JoreMENT—EQUITABLE RELIEF AGAINST—SUFFICIENCY OF BILL.
A Dbill to enjoin the construction of a drainage ditch established by a

Jadgment of a circuit court of Indiana in proceedings for that purpose, on
the ground that such proceedings were void for want of notice to com-
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plainant, is insufficient, unless it sets out the facts shown by the record
in regard to such notice.

2. DRAINAGE—PROCEEDINGS UNDER INDIAKA STATUTE-—JURISDICTION.

In proceedings under the Indiana statute for the establishment of a
drainage ditch, the statute (2 Burns’ Rev, St. 1894, §§ 5623, 5624) requires
the filing of a petition, which shall describe the lands which it is be-
lieved will be affected, and give the name of the owner of each tract, if
known, and, if unknown, shall so state, but shall be sufficient to give ju-
risdiction if the land is described as belonging to the person who appears
to be the owner on the last tax duplicate or transfer of record. It further
provides, after prescribing the notice to be given the owners named in
the petition, for a reference to the drainage commissioners, who shall
locate the ditch, assess benefits and damages, and report the same, and
that as respects lands embraced in the report, but not in the petition,
notice of the report and hearing thereon shall be given in the same man-
ner as required on the filing of the petition. Held, that the requirements
of the petition as to the description of lands and the naming of the
owners, as well as to the notice required, apply equally to the report of
the commissioners as to lands mentioned therein for the first time, and
that where such a report for the first time described lands over which
the ditch was located, naming as the owner one who was not the owner,
and was not shown to be by the last tax duplicate or records, and no
notice to the real owner was given as required, and he had no actual
notice of the proceedings, such proceedings, as to his lands, were void for
want of jurisdiction.

8. SAME—NOTICE—CONSTRUCTION OF RECORD ENTRY.

A court record, in drainage proceedings, which sets out the evidence
on which a finding as to service on the parties was made, may prop-
erly be construed as excluding any other or different notice than that
shown by such evidence.

Appeal from the Circuit Court of the United States for the District
of Indiana.

This appeal is from an order dissolving a preliminary or temporary restrain-
ing order of injunction granted upon the bill, which was brought by William
‘W. Crapo, as sole executor and trustee under the will of Edward D. Mandell,
against the appellee, Henry 8. Hazelgreen, who had been appointed commis-
sioner for the construction of a drainage ditch in Lake county, Ind., known as
the “Jarnecke Ditch,” to obtain an injunction against proceeding with the
proposed work. The injunction was asked on the ground that the proceedings
in which the construction of the drain had been ordered, in so far as they
affect the rights of the appellant, or of his testator, were void for want of no-
tice, and because Mandell was not made a party to the proceedings. The
averments of the bill which need be considered are the following: “* * * That
said defendant claims the right to contract for the construction of and te con-
struct said eanal and ditch by virtue of proceedings in the circuit court of Indi-
ana, originally commenced in the Lake circuit court of Lake county, Indiana,
in September, 1892, and afterwards the venue thereof changed to Porter circuit
court, and final judgment therein rendered in 1896, establishing a ditch to be
constructed  * * * as hereinbefore alleged; that neither the plaintiff here-
in nor the said Edward D. Mandell were parties to said proceedings for the
establishment and construction of said canal or ditch, nor was any notice
given to any of them as required by the statute of the state of Indiana under
which such proceedings were had, nor any notice given under the statute of
the said state of Indiana under which such proceedings were had which au-
thorized the condemnation or taking of such lands of said Mandell, deceased,
or the plaintiff herein, or any part thereof, for the purpose of said ditch, and
that as to the said Mandell, deceased, and this plaintiff, said proceedings es-
tablishing said ditch were absolutely void, and that the said lands are not
now, nor ever have been, in the possession of the said defendant, either in his
individual capacity or as drainage commissioner; * * * that at the time
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;of the filing of said original petition, and for seven months prior thereto, the
“said lands of the plaintiff had been duly transferred upon the records of said
Lake county to, and stood in the name of, said Edward D. Mandell, and during
all of the said’ tirhe, and up to the dea‘ch of the said Mafidell, in December,
"1887, ‘and ever since, the said lands have stood in the name of the said Man-
dell 'on therecords of said Lake county, and were, in accordafice with the laws
of said state, duly entered upon, and stood in the name of the said Mandell
upon, the tax duplicates, as well as all other records of said cotinty, and the
lands of the plaintiff weTe not described, mor was the name of the. plaintiff,
or Mandell, in whose name the said lands stood upon the tax duplicates and
all the recoxds of said county of Lake, mentioned or described, in said peti-
tion; that notice was given of the filing of the said petition, but neither the
lands of the said plaintiffs described herein, nor the name of the said Mandell
or of this plalntift were mentioned or referred to either in the petition or the
notice given in pursuance thereof, nor were such lands described in any man-
ner in ‘such petition, nor was it stated that the name of the owner thereof
was unknown, nor were the same referred to or described as belonging to the
person who appéared to be the owner of the same according to the last tax
duplicates or record of transfer kept by the section of the county where the
same I8 situated; that an order was made referring the same to the drainage
commissioners, and afterwards, in the year 1892, the drainage commissioners
made a report locating and estabhshmg said drain petitioned for upon the line
and route petitioned for and described in the original petltlon in said cause;
that afterwards said report so made by said drainage commissioners was set
aside; and the same again referred back to the drainage commissioners; and
thereafter, on the 22d day of April, 1895, the drainage commissioners filed a
second report in the circuit court of Lake county, establishing the route of
said canal or.ditch as hereinbefore alleged; * * * that in said second
report neither the name of said. Edward D. Mandell not of this plaintiff was
- mentioned therein; * * * that in said second report of said drainage com-
missioners is the only time or place in any of the proceedings in ‘relation to
said ditch that even the land, or any portion of the same, owned by the said
plaintiff, is mentioned or described or referred to; and neither the name of the
said Mandell nor the said plaintiff is ‘mentioned as owner thereof, nor was
it alleged that the name of the owner of such lands was unknown nor was
it described as belonging to, the person who appeared to be the owner accord-
ing to the last tax duplicate or record of transter kept by the section of the
county where the same is situated; * * * that no written or printed no-
tice, or notice of any kind whatsoever, was given the owner-or occupant of the
plaintiff’s land hereinbefore described, setting forth the route of such drain
as described in the petition or in either of said reports, or the fact of the
filing and pendency :of such petition,. and when the same was docketed, nor
was any notice of the filing, pendency, and time- fixed for docketing, or for
the hearing of sald petition..or. either of said reports, given, by posting up
written or printed notices thereof at three public places in each towunship
where the lands described in said petition are situated, and near the line of the
proposed work, and one at the door of the court house in the county of Lake,
in which said lands are situated, setting forth the route of such drain as de-
scribed in either the petition or the report, and the faet of the filing and
pendency of the petition and report, or either of them, and when the same was
docketed, or the time for the hearing of the same. And the plaintiff avers that
no notice whatsoever was served, given, posted, or published in accordance
with the statute of the state of Indxana or any notice of any kind or char-
acter whatsoever, subsequent to the filing of the second report of the said
.commissioners, which is the first and enly report that locates the said pro-
. posed ditch, and upon the lands. of the said plaintiff.”

In support of the motion xto;,dissolve, the following proofs were heard: It
was agreed by the parties:that in the second report -of the commissioners,
‘made on April 22, 1895, three 40-acre tracts of land of Edward D. Mandell, on
'which the ditch was located, were stated to be owned by Josephus Collett, to
whom, and to other persons named, over whose land the ditch, as located,
.would pass, the commissioners reported, “We:assess no damages or benefits.”
"Upon the filing of that report the following entry was made:
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“Comes again the Honorable George W. Burson, special judge herein, and
come also the drainage commissioners herein, and they now file their report,
showing the proposed work to be of public utility, the route, commencement,
and terminus thereof, also the assessments of benefits to the lands affected,
which also brings in new parties who have not been served with process
herein, but who own lands that will be affected by the construction of the
proposed work, which report is in the following words: (Insert) * * *
And the petitioners herein are thereupon ordered to give the notice required
by law to said new parties brought in by the report, and this cause is continued
until May 13, 1895.”

On May 4, 1895, the following entry was made:

“Come again the parties, by counsel, * * * and thereupon come the
petitioners, and show to the court that all new parties who were brought in
by the report of the commissioners filed herein on April 22, 1895, have been
duly and legally served with notice of the filing of said report, and that the
same was set for hearing on May 13, 18935, and, in proof of such service, file
herein the said notice, and return of the sheriff thereon indorsed, and also a
copy of said notice, with the affidavits of Henry Bachman and T. S. Fancher
thereon indorsed, which notice and said sheriff’s return and said affidavits
so thereon indorsed, respectively, are in these words: (Insert.)”

The following is the notice referred to:

“To Josephus Collett, Edward B. Mandell, Joe R. Lane, Lucy 8. Osborn,
John B. Luther, Henry F. Pennington, Martha R. Hart, Frank Mathis, John
Seeberger Estate, Ludwig Busse, and I'rank Busse: You, and each of you, are
hereby notified that we, the undersigned, and others, have filed in the Lake
circuit court of the state of Indiana their petition for the drainage of the val-
ley of the Little Calumet, in Lake county, Indiana, and that upon the same
the drainage commissioners of said county have made their report, which is
now on file in said court, in which you are named as persons whose lands will
be affected by said proposed drainage, and that said report will be heard by
said court upon the 13th day of May, 1895.

“John F'. Jarnecke, by T. 8. Fancher and J. Kopelke, His Attorneys.”

The return of the sheriff showed service on parties not concerned in this
litigation. The affidavits. mentioned, of Bachman and Fancher, or copies
thereof, were not produced; but Fancher’s affidavit, made for use at the hear-
ing, was read, showing that he posted at the door of the court house at
Crown Point, Ind.,, on or about April 29, 1895, and more than 10 days before
May 13, 1895, a notice like that on which the sheriff’s return appears, and
made a verified return, on a copy thereof, and filed the same in the clerk’s
office, with the papers in the case; that the notice so posted contained the
name of Bdward B. Mandell, the then owner of the property; that he found
the notice served by the sheriff upon resident landowners, but that be had
made diligent search for the notice, by himself and by Bachman, but could
not find the same among the papers, nor any place where the same was on
file. This was a very restricted search. Bachman’s affidavit was also read,
showing that he received the notice from the hands of Fancher on or about
April 27, 1895; that he served the same upon three parties named, and posted
“three copies of said notice in three separate places near the line of the ditch
in the townships of North, Calumet, and Hobart, in Lake county, Indiana,
being all the townships in which the lands are located that are reported ben-
ofited.” The statute required three notices in each township where the lands
described in the petition are situated, and the lands of Mandell were not re-
ported as either benefited or injured.

Proof was made by the appellant that the lands had been transferred, and
had stood In the name of Edward D. Mandell, as alleged in the bill; that neith-
er Mandell, who lived in Massachusetts, nor his agent at Chicago in charge of
the lands, ever in fact had notice or knowledge of the proceedings in question,
and that at the time of the proceedings a part of the lands of Mandell, upon
which the ditch is located, was occupied by Fredericka Fulgraf, and another
part by John Scherevlin, as tenants of Mandell; and that no notice was served
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upon either of them in relation to the ditch, or of the filing of either report by
the drainage commissioners in relation thereto.

The statute under which the proceedings were had (2 Burns’ Rev. St. 1894)
contains the folloyving provisions:

“Sec. 5623, * * * The petition shall describe in tracts of forty acres
according to fractions of government surveys, or less tracts when they exist,
and in Clark’s grant and the French grant and all pre-emptions of Indian
reservation in such tracts as are owned, the lands of others which it is believed
will be affected by the proposed drainage, and give the names of the owners
thereof, if known, and if unknown shall so state. ®* * * Such petition
shall be sufficient to give the court jurisdiction over all lands described therein
and power to fix a lien thereon, if they are described as belonging to thke
person who appears to be the owner according to the last tax duphcate or
record of transfer kept by the section of the county where the same is situated.

“Sec. 5624. Whenever the petitioner or petitioners shall file their petition in
the clerk’s office of the circuit court, he or they shall fix and note thereon the
day set for the docketing thereof, and shall give the owner or occupant of
each tract of land described in said petition, who is a resident of the county
or counties in which said land is situated, notice thereof by serving upon such
owner or occupant a written or printed notice setting forth the route of such
drain as described in the petition, the fact of the filing and pendency of such
petition, and when the same shall be docketed, which notice may be served
by the petitioner or petitioners, or either of them, or by any person for them,
in the same manner as summons are served in civil cases; * * * and g8
to all owners of lands to be affected by such proposed drainage who at the
time of filing the petition are non residents of the county or counties in which
the lands to be affected are situated, notice of the filing, pendency, and time
fixed for docketing of said petition shall be given by posting up written or
printed notices thereof at three public places in each township where the lands
described in said petition are situated, and near the line of the proposed work,
and one at the door of the court-house of each of the counties in which said
lands are situated, which notices shall be similar in form to those required to
be served on resident land owners; and. if it appears to the court that notice
has been given of the filing of said petition by service of notice upon resident
land owners, and by posting of notices -as above provided not less than twenty
days before the day set as the day for docketing the same, the court shall
order the same placed on the docket of said court as an action pending therein.
Any person named in such petition as the owner of land shall have ten days,
exclusive of Sunday and the day of docketing such action, after such docket-
ing to file with said court any demurrer, remonstrance or objection he may
have to the form of said petition, or as to why said drainage commissioners
or either of them, on account of their interest in said work, or kinship to any
person whose lands are affected thereby, should not act in the matter. *

If no such remonstrance shall be filed, and the court deems said petition suIﬁ-
cient, such court shall make an order referring the same to the drainage com-
missioners. * * * They shall make personal inspection of the lands de-
seribed in the petition, and of all other lands likely to be affected by the pro-
posed work * * * [and if they find certain facts as required] they shall
proceed and definitely determine the best and cheapest method of drainage,
the termini and route, location and character of the proposed work, and fix
the same by metes and bounds, courses and distances and description, * * =
assess the benefits or injury as the case may be to each separate tract of land
to be affected thereby, * * * and make report to the court as directed
under oath. * * * And provided, further, that in all cases where lands
are named in said report as aftfected by such proposed work, which are
not named in the petition, the court shall fix a time for hearing the report,
and it shall be the duty of the petitioners, at their own.cost, to give ten
days’ notice to the owners of such lands of the filing of sguch report in the
same manner ag is herein required to be given of the filing and docketing of
the petition, which notice shall state the time for hearing such report, and

such case the court shall continue the hearing of said entire report until Sueh
notice has been given as last above provided. The same proceedings shall
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be had in regard té such report as if all the lands mentioned therein and the
owners thereof had been named in the original notice of the filing of the peti-
tion.”

Walter Olds, for appellant.
J. Kopelke, for appellee.

Before WOODS and JENKINS, Circuit Judges.

WOODS, Circuit Judge, after making the foregoing statement,
delivered the opinion of the court.

It is well settled by the decisions of the supreme court of In-
diana that the averments of the bill to the effect that notice was
not given according to law, or that no notice whatever was given,
are insufficient and unavailing as ground for the relief sought.
The circuit court in which the proceedings were had being a court
of general powers, the presumption in favor of its jurisdiction in
the particular case, notwithstanding it was a special statutory
proceeding, will be conclusive against a collateral attack upon its
judgment. When, therefore, it was sought to annul or to restrain
proceedings to enforce the judgment in question on the ground
that it is void for want of notice, it was not enough to allege that
notice was not given according to law, or that no notice whatever
was given. The bill should have stated what the record of the
judgment assailed shows in respect to notice, so that it could be
determined whether, upon the face of the record, the proceedings
were valid; every fact, where the contrary did not appear, being
presumed in favor of the jurisdiction. As stated in Long v. Ruch,
148 Ind. 74, 47 N. E. 156, “the circuit court being one of general
jurisdiction, the presumption is that it had jurisdiction especially
as to parties, until the contrary is made to appear.” To the same
effect, see Kleyla v. Haskett, 112 Ind. 506, 14 N. E. 387; Bailey v.
Rinker, 146 Ind. 129, 45 N. E. 38. Containing as it does no aver-
ment of what the record of the proceedings in question shows on
the subject, the bill before us does not present the question wheth-
er, for any reason, the notice actually given or attempted to be
given, as shown by the record, was so far defective in respect to
Mandell as to subject the proceedings to collateral attack by his
executor. The bill does not aver that the lands of Mandell were
occupied by tenants, nor that the occupants were not served with
notice, nor does it state what the record shows concerning notice
to'occupants. For all that is alleged, the record may show a find-
ing that the lands were unoccupied, or that there were occupants
on whom proper notice had been served. In all these respects, in
the absence of prover averment to the contrary, the presumption
is in favor of the jurisdiction. If the bill had set out just what
the record shows on the subject, whether evidence that there were
tenants upon the land who were not given notice would have been
admissible, and what the effect of the proof offered, would have
been important questions; but, on the bill as framed, they do not
arise. It remains, therefore, to consider only whether, as contend-
ed, no valid notice could have been given to Mandell, because he

93 F.—21
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was not a pafty to the proceedings, and no action- was pendmg
against him, upon which notice could be based.

Mandell had no land within four miles of the drain proposed in
the petition. He was not named, nor any of his land described, in
the petition. He was named nowhere in-the proceedings, except in
the notice served by the-sheriff:on persons not here.concerned, and in
a like notice, copies of which were posted at the court-house door
in Lake county,and at three places,along the line .of the ditch; and
while the ditch as relocated is shown by the report.of the commis-
sioners to pass over three tracts of his land, without benefit or in-
jury thereto, each tract is described; as owned by Josephus Collett,
a former owner, though the proper transfers had been made, and
the title of record and the entries on the tax dupllcates had long
been in Mandell’s name, - The first section quoted .of the statute
requires that the petition:shall describe the lands fo. be affected,
by forty-acre tracts, or other subdivision specified, “and give the
names of the owners thereof, if known, and if unknown shall so
state”; but “such petition,”. it is further provided, “shall be suffi-
cient tp give the court jurisdiction over all lands described there-
in and power to.fix a lien thereon, if they are described as belong-
ing to the person who appears to be the owner according to the
last tax duplicate.” The next section, after prescribing the notice
to be served .or posted, authorizes a.reference to the drainage com-
missioners, who are empowered to determine the method of drain-
age, the termml, route, and location of the work, to assess the
benefits or injury to each separate tract of land to be affected, and
to make report to the court. In respect to lands embraced in the
report, but not named:in the petition,.it.is added: that the court
nhall fix the time for hearing the report; that the petitioners, at
rheir own: ¢ost, ghall give 10 days’ notice to the owners of such
iands of the, filing (and of: the time of hearing) of 'such report, in
the same manper as is_therein. required to be.given of the filing
and docketing, of.the petition; that the court shall continue the
hearing. of the entire report until such notice has been given; dnd
finally that ¢“the same proceedings shall be had in regard to such
report as if all the lands mentioned fherein and the owners thereof
had been named in the original notice of the filingiof the petition.”
It is to be observed that many requirements of the statute in re-
spect to lands described in the petition are not expressly repeated
in respect to-lands first- mentioned in the report.of the commiis-
sioners. .In the petition, for instance, the description must be by
forty-acre tracts, while in respect to lands of the other class the only
requirement. is that the commissioners shall “assess the benefits or
injury as the case may be to each separate tract of land to be
affected.” In the petition, too, the name of the owner, if known,
must be given, and if, not being known, it is given according to
the last tax duplicate, it will be enough to confer jurisdiction; but
there is no express requirement that the commissioners shall re-
port the names of the owners, if known, or according to the tax
duplicate, if unknown, of lands included in the report which were



QRAPO V. HAZELGREEN, 323

not included in:the petition. 8o, too, written netice is required to
be given te resident owners or occupants of lands described in the
petition, and to nonresident owners by posting written or printed
notice; but, in respect to lands first mentioned in the report, noth-
ing is said of occupants or of tax duplicates, the provision being
simply that notice shall be given to the owners of such lands of
the filing of the report in the same manner as is therein required
to be given of the filing and docketing of the petition. Other dif-
ferences might be pointed out.

The argument of the appellant, in substance, is that the whole
statute must be construed together; that, by fair construction, the
report of commissioners is the foundation of the action, as regards
new parties, constituting - the declaration or complaint against
them, as the petition is the complaint and declaration, and the
foundation of the action against those named in it, and hence the
report must show the same facts concerning new parties as the
petition must show against original parties,—that is to say, “it
must describe their lands by forty-acre tracts or less and must
name the gwner of each tract, or if the name be unknown it must
be so stated and [each tract] must be alleged to be the land of the
person in whose name it stands upon the last tax duplicate or
transfer book of the county.” In fortification of this argument, it
is urged that but one mode is recognized in Indiana for the com-
mencemernt of an action by one person against another; that sec-
tion 316, 1 Burns’ Rev. St. 1894, provides that a civil action shall
be commenced by filing a complaint, and causing the summons
to be issued, or publication to be made in proper cases; that the
statute by which these proceedings were authorized was intended
to be, and is, in harmony with the general provision, the petition
being required to name the parties concerned, and it being permit-
ted to bring in new parties, when found necessary, by the report of
the commissioners, operating for that purpose as an amendment
of the petition, and therefore required, by fair implication, to show
the facts essential to jurisdiction over the new parties, which the
petition was required to show in order to establish jurisdiction
over the original parties. In the opinion of the supreme court of
Indiana in Young v. Wells, 97 Ind. 410, expressions were used
which lend support to this construction; but the question was not
directly involved in the case, and the opinion can be said to con-
tain no more than an intimation on the subject. Counsel for ap-
pellee, on the contrary, after emphasizing the differences between
the provisions of the statute touching lands described in the peti-
tion and those first brought in by the report of the commissioners,
insist that the commissioners “do not deal with the parties, but
with the lands to be affected; that, when they undertake to name
the owners of the tracts of land reported by them as affected, they
go beyond what the statute contemplates, and that portion of their
report may be rejected as surplusage”; that when, in this instance,
they made the mistake of naming Collett, instead of Mandell, as
owner, it was an unauthorized act, for which the petitioners car-
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rying on the proceedmgs were not responmble, and should not
suffer; that it is not the business of the commissioners to examine
‘tax ‘duplicates and transfer books for the names: of owners, but
simply to determine and describe the landa'to be affected, and that
'“bnly when the report is made does it become the busmess of the
:petitioners to find out, by an examination of the records, as in the
first -instance, who are the owners of the new lands brought into
the proceedmgs by the commissioners’ report, and give them no-
tice, and that a notice which names an owner whose land has been
50 described, when given as'required by the statute, makes the owner
a party to the proceedings, though he be not otherwise named;
and that the finding of the court that such notice had been given
is ‘conclusive against collateral attack, even though the notice was
in fact defective. An argument in support of this construction of
the statute is drawn from the phrase, “the lands mentioned therein
and ‘the owners thereof,” found in the last clause of the section.
That expression, it is said, assumes that the lands are mentioned,
as before they are required to be named, in the report, but puts
the-owners in a different category, since they need not be mention-
ed in the report, but must, of course, be named in the notice. It is
urged further, and Dukes v. Working, 93 Ind. 502, is cited in sup-
port of the proposition, that a drainage proceeding is not a civil
action, but a special statutory proceeding, which is not so much
in personam as in rem, and that a petitioner does not have to
search for the owner of lands affected; outside of the tax duplicate
and record of transfers.. This argument does not;seem to us to be
convincing. While, in a general sense, it is doubtless true that a
petitioner; who has no knowledge or notice of the actual ownership,
need not look beyond the tax duplicate, he is required by the terms
of the statute to take cognizance of an owner in possession; and
we are of opinion that the word “occupant,” as used, includes a
tenant or licensee occupying in subordination to the owner, and
that notice is required to be given to an occupant, not simply that
he may have an opportunity to defend his own right, but also for
the benefit of the owner, to whom it was assumed by the lawmaker
that the occupant, if in possession under the owner, would com-
municate the notice served upon himself. The better construction
of the statute in respect to jurisdictional requirements seems to us
to be that the name of the owner—actual, if known, or as shown by
the tax duphcate if not known—shall be set out in the report of
the commissioners in connection with each tract of land included
which had not been described in the petition. The report in this
case was prepared upon that theory, under the supervision, presum-
ably, of the petitioners or their counsel. If it was not the business
_of the commissioners to search the duplicates or other sources of
information for the names of owners, as it certainly was their duty
to find out the proper description of lands to be affected, it was
the right and duty of the petitioners, who instituted and had con-
trol of the proceedings; to see that the names were furnished; and,
if a mistake in that respect was made, the responsibility for the
error was theirs, and they should not escape the consequences at
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the expense of an adversary, who confessedly had no actual notice
of what it was proposed to do, and had the right to rest in the as-
surange that his property could be taken or affected by such a
proceeding only by due process of law. To say that there was due
process of law in this case, it seems to us, would be little less than
a mockery.

If regard be had to the evidence beyond the averments of the bill, the
record of the proceedings in the drainage case, and the other proofs of-
fered, which in no sense contradicted anything stated in that record,
show that the notice required by the statute was not given. There was
no finding by the court that notice in any form was served upon or given
to Mandell. When the report of the commissioners was filed, a
finding was entered to the effect that the report brought in new
parties, and it was ordered that notice should be given to them as
required by the statute. But Mandell was not one of the parties
referred to. His name was not in the report, and was not men-
tioned in the finding; and the further finding, entered some days
later on proof of service, was “that all new parties who were
brought in by the report of the commissioners * * * have
been duly and legally served with notice of the filing of said re-
port and that the same was set for hearing,” ete. That finding
does not izc!ude Mandell, because he was not brought in or made
a party by the report. The entry proceeds to set out the evidence
on which the finding was made, consisting of the sheriff’'s return,
which does not mention Mandell, and the affidavits of Bachman
and Fancher; showing that copies of a notice, addressed to Jo-
sephus Collett, Edward B. Mandell, and nine others named, were
posted at the door of the court house in Lake county, and at three
places in three townships named, near the line of the proposed
ditch. It is the evident meaning of this entry that there was no
other proof of notice than that stated, and, as that does not show
compliance with the statute, it might be said that the record itself
shows that the requisite notice was not given, even if it were con-
ceded that a mere description of land in the report of commission-
ers, coupled with the name of another as owner, is sufficient to
justify judgment against the true owner upon proof of posting the
notices required by the statute, and that, too, when there were
tenants upon the land to whom no notice was given. The order
appealed from is reversed, with direction to reinstate and continue
in force pending the suit the restraining order which was dis-
solved.

Judge SHOWALTER participated in the hearing, but not in the
decision, of this case,
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B : 'BROWN' v. TILLINGHAST.
B (Clréuit Court of Appeals, Ninth, Cu-cuit ‘February 6, 1899)
L NﬁTromAL BANKS-—RESOLUTION 'rb INCREASE CAPITAL STOCK*—-VALIDITY AND
FFECT.

The effect of a resolution of the sharehglders of a national’ banking as-
sociatidl, proposing to inérease the capital stock from $200,000 ‘to $500,000,
and authorizing the president and cashier, whenever $50,000 of the increase
was subscribed and paid, to certify the same to the comptroller, was to
render valid and bmdmg on the subscribers, when paid and approved by
the comptroller, any increase amounting to $50,000, or any multiple there-
of, not exceéding $300,000 in all.

2. 8aME—COMPTROLLER'S CERTIFICATE APPROVING ]l\CREASE oF Stock—CoL-
LATERAL ATTACK:

The actionof the comptroller of the currency in issuing a certificate ap-
proving an increase of the capital stock of a natlonal bank is that of a spe-
clal tribunal, which is not subject to collateral attack; and a suit by a
subscriber to such stock against a receiver of the bank after its insolven-
ey, for the recovery of his'subscription, on the ground that the increase
was illegal, and the comptroller's certificate void, is - such an attack,

8. BaME—R1ouTS OF SUBSCRIRER TG INCREASE OF STOCK.

Where a subscription to a part of the increased stock of 4 national bank
has become complete and blndmg under the terms of the orlginal reso-
lation of- increase, its validity is'not affected by any subsequent action
‘looking to a limitation of the amount of increase authorized.

‘Appeal from the Circuit Court of the United States for the Western
Division of the District of Washington.

The appellant filed in the circuit court a bill in equlty, the substautml aver«
ments of which are as follows:

That on Septermber 2, 1891, the Columbia National Bank of T'acoma, Wash.,
was incorporated as a ba.nking association, with a capital stock of $200,000,
all of which was subscribed before January 12, 1892. That on January 12,
1892, a meeting of the shareholders was held, at which a resolution was
adopted proposing to increase the capital of the association from $200,000 to
$500,000, and authorizing the president or cashier, as soon as money should
be paid in on said increased stock to the amount of $50,000, to:certify the
same to the comptroller of .the currency. That on July 17, 1892, the com-
plainant subscribed 30 shares of said proposed increase of capital, and paid
to the association $35,000 on account, and received from the association an
ordinary stock certlmate, reciting that he was the owner of 50 shares. That
on or about January 2, 1894, the complainant received from the association
$200 dividend on 'his stock That on July 25, 1895, the board of directors
adopted a resolution, xecxung that whereas $150,000 of the inecrease of capital
authorized by the resolution of .Tanuary 12, 1892, had been paid in, and the re-

" maining $150,000 of said proposed increase had not been paid, it was resolved
that the unpaid ‘portion be canceled and rescindeéd, and thé paid-up capital
of the association be fixed at $350,000, and that the comptroller of the-ecur-
rency be notified of the increase of $150,000, and that the same had been
paid, and he be required to approve and issue a certificate of such increase,
according to law. That thereupon the officers and directors of said associa-
tion applied to the comptroller of the currency to approve an increase of the
capital of the association in the sum of $150,000. That on August 9, 1895,
the comptroller of the currency wrote to the cashier of the banking associa-
tion a letter, as follows: “Sir: You are respectfully informed, after a care-
ful investigation into the question of the increase of the capital stock of your
bank, that I have determined to approve an increase in the sum of $150,000,
upon the following condition: A meeting of the shareholders must be called
for the purpose of considering the question of increasing the capital stock, and
the notice of said meeting must be given to the shareholders, by mail or pub-



